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INTEREST OF AMICI CURIAE'

BishopAccountability.org is a § 501(c)(3) cor-
poration that maintains a library in Waltham, MA,
and a large online archive of documents, reports, and
newspaper articles documenting the sexual abuse of
children by persons employed by religious institu-
tions, and the mismanagement by religious leaders
of abuse allegations. Our collection of newspaper
articles covers sexual abuse in all religions and
denominations worldwide. Our document and report
collections focus on sexual abuse and mismanage-
ment by employees of Roman Catholic dioceses in the
United States and Ireland, but the institutional
problems revealed by those documents and reports
are common to all religious organizations and to
corporations and institutions generally We also
maintain an extensive database of Catholic priests,
brothers, nuns, deacons, and seminarians who have
been accused of abuse. Our holdings and database
are often used by law enforcement personnel in
their efforts to protect children from future abuse.
Our collection offers ample documentation of the
barriers that victims of child sexual abuse encounter

' Pursuant to Rule 37.6 of the Rules of the Supreme Court,
no counsel for a party authored this brief in whole or in part,
and no such counsel or party made a monetary contribution
intended to fund the preparation or submission of this brief.
Counsel of record received at least 10 days notice of the intent to
file this brief, and counsel for the Petitioner granted consent.
Counsel for the Respondent withheld consent, and amici have
accordingly submitted a motion for leave to file.
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in coming forward, seeking justice in the courts, and
the growing awareness in recent years that institu-
tions have covered up the sexual abuse of children
by their personnel and thereby created risk for chil-
dren in the future. Our interest in this case lies in the
fact that Gibson v. Brewer, 952 S.W.2d 239 (Mo. 1997),
creates a barrier to transparency and justice for the
child sex abuse victims who have been harmed by
religious organizations and individuals.

Children’s Healthcare Is a Legal Duty, Inc.
(“CHILD”) is a nonprofit § 501(c)(3) and national
membership organization with members in 46 states
and three foreign countries. Our mission is to stop
child abuse and neglect related to religious beliefs
and cultural traditions. CHILD opposes religious
exemptions from child health and safety laws and
religious privilege that compromises child welfare.
CHILD pursues its mission through public education,
support groups, amicus briefs, and a limited amount
of lobbying.

While child sexual abuse in the instant case was
not justified by church doctrine, CHILD believes
many cases of child abuse occur and are not reported
because some clerics believe protecting the institution
or religious community is more important than
protecting children. Furthermore, First Amendment
arguments have been used to limit civil liability for
clergy sex abuse. CHILD’s interest in this case lies in
ensuring that the Constitution not be used to permit
child abuse or neglect.
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The Child Protection Project (“CPP”) is a
§ 501(c)(3) nonprofit organization dedicated to raising
awareness about institutionalized child abuse and to
assisting the victims of this pattern of abuse. CPP
recognizes that many heinous abuses occur when
religious organizations hide behind the First Amend-
ment. Child sexual victims often have no recourse to
justice because of misguided interpretations of the
First Amendment. CPP believes religions must be
good corporate citizens and held to the same standard
as secular organizations when dealing with children
in their care. CPP’s interest in this case is to ensure
that religious organizations in Missouri and other
states are held accountable for their negligent fail-
ures to protect children from harm.

The Foundation to Abolish Child Sex Abuse
(“FACSA”) is a nonprofit I.R.C. § 501(c)(4) that has a
mission to influence state and federal governments,
courts, the criminal justice system and the media to
(1) protect children from sexual abuse; (2) hold those
who sexually abuse children accountable; (3) hold
institutions that condone and enable the sexual
abuse of children accountable; (4) deter perpetrators
of child sexual abuse; (5) help child sex abuse vic-
tims find justice; and (6) encourage courts to enforce
existing penalties for perpetrators of child abuse.
Gibson v. Brewer, and similar decisions in other
states, create even more barriers to justice for
child sex abuse victims who have been harmed by
religious organizations and individuals. Further,
interpreting the First Amendment to bar lawsuits
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against religious organizations makes it more chal-
lenging for perpetrators, and the institutions that
condone them, to be held accountable.

The Freedom From Religion Foundation
(“FFRF”), an I.R.C. § 501(c)3) (2006), national non-
profit organization based in Madison, Wisconsin, is
the largest association of freethinkers in the United
States, representing more than 21,000 atheists and
agnostics. Founded nationally in 1978, FFRF is a
growing organization, with members in every state,
the District of Columbia, and Puerto Rico. FFRF’s
two primary purposes are to educate the public about
nontheism and to defend the constitutional separa-
tion between state and church.

FFRF’s interest in this case arises from its
position that religious organizations should not enjoy
special privileges denied to their secular counter-
parts. Those who abuse children need to be held
equally liable whether they are religious or nonreli-
gious. Gibson v. Brewer created a special zone of
religious immunity and its holding that is protecting
religious sexual violence victims from justice needs to
be reversed.

Jewish Board of Advocates for Children, Inc.
(JBAC) is a New York nonprofit corporation whose
primary goal is the protection of children from abuse
— sexual, physical, emotional — particularly in reli-
gious communities, including schools and houses of
worship. JBAC advocates before legislatures and
courts, seeking new laws and judicial decisions that
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will provide religious community children with the
highest legal protection possible. JBAC members are
primarily drawn from the American Orthodox Jewish
community, and include rabbis, attorneys, physicians,
mental health therapists, and other community
leaders who are greatly anguished at the clergy sex
abuse scandal in our Nation.

JBAC believes religious institutions should be
held legally accountable for their conduct, consistent
with core American and Jewish values. The Declara-
tion of Independence declares, “We hold these truths
to be self-evident, that all men are created equal, that
they are endowed by their Creator with certain
unalienable Rights. . ..” The Torah, or Bible, declares
at Genesis 1:26-27 that all people are created in the
image of God. Granting special status, rights, or
immunities to religious institutions by exempting
them from liability as the Missouri Supreme Court
did in Gibson v. Brewer, is antithetical to our core,
shared American and Jewish values to protect the
rights of children.

MaleSurvivor is a nonprofit organization com-
mitted to preventing, healing and eliminating all
forms of sexual victimization of boys and men
through treatment, research, education, advocacy and
activism. Through our treatment we support empow-
erment of survivors and promote healing. Through
our advocacy we speak for those who are as yet
unable to speak on their own behalf. Through our
activism we challenge those forces in society that
serve to perpetuate the victimization of boys and
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men. Our interest in this case is in John Doe B.P,,
whose victimization has continued because the Mis-
souri courts have denied him his day in court based
on a misinterpretation of the First Amendment in
Gibson v. Brewer.

Survivors for Justice (“SFJ”) is a not-for-profit
organization founded by advocates from within the
strict Orthodox Jewish community dedicated to
providing emotional support and legal assistance to
victims of sexual abuse. One of SFJ’s main goals is to
ensure that within our insular community abuse is
dealt with in a manner that complies with secular
law.

Indeed, while Jewish law (halacha) mandates
compliance with civil law under the principle that the
“law of the land is binding,” (dina demalchusa dina)
in practice such compliance is discouraged by the
religious leadership within the Orthodox Jewish
community. Certain rabbis invoke ancient cultural
taboos against “informing” on a fellow Jew to the
secular authorities — and other misrepresentations of
Jewish doctrine — to ensure that abuse is dealt with
“internally,” with disastrous consequences for society.
Those rare community members who do report can
expect to face intimidation, threats and ostracism.

Many of SFJ’s clients reported their abuse to
rabbis and administrators of religious schools and
institutions only to be summoned to religious courts
(bet dins) ill equipped to conduct a meaningful inves-
tigation and often compromised by myriad conflicts of
interest and no real power to enforce their “verdicts.”
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These proceedings have invariably resulted in the
protection of the abuser and no recourse for the
victim.

SFJ’s interest in this case is that it stands for the
belief that only adjudication by the civil justice sys-
tem, without interference or involvement of religion,
can protect society from the abuse of power that
allows predators to thrive and operate freely within
our schools and religious institutions. We ask this
Court to grant certiorari because Gibson v. Brewer
blocks accountability against religious organizations
that protect predators.

The Survivors Network of those Abused by
Priests (“SNAP”) is a § 501(c)(3) not-for-profit agency
and the oldest and largest self-help support group run
by and for survivors. The mission of the organization
is to heal the wounded and protect the vulnerable.
SNAP provides peer counseling in person, on the
telephone, and by mail. SNAP also hosts conferences
and gatherings and provides education and advocacy
about clergy sexual abuse. SNAP works to reform
secular and church laws and structures to better
safeguard children. Founded in 1988, the organiza-
tion now has groups meeting in 65 cities in the Unit-
ed States with over 15,000 members. SNAP has an
interest in this case as many perpetrators of its
members continue to avoid liability due to court
rulings like Gibson v. Brewer, which keep survivors
from having their day in court.

&
v
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SUMMARY OF ARGUMENT

State and federal courts are divided over whether
the First Amendment shields religious organizations
from accountability for negligence and negligent
supervision of their employees who sexually abuse
children. While a majority of states has found that
neutral and generally applicable tort laws apply to
religious entities, this split leaves survivors of sexual
abuse in the untenable position of confronting certain
injustice in three states and uncertain justice in
nineteen states and the District of Columbia. Petition
for Writ of Certiorari at 7, John Doe B.P., 432 S.W.3d
213 (Mo. Ct. App. W.D. 2014) (No. 14-344).

Amici curiae share a mission to protect children
and vulnerable adults from sexual abuse and assault.
After thirty years of sexual abuse litigation, the time
has come for this Court to resolve the constitutional
issue wrongly decided by the Missouri Supreme Court
in Gibson v. Brewer, 952 S.W.2d 239 (Mo. 1997). To
protect the survivors of sexual abuse as well as to
deter the abusers and their enablers from future
harm to children, this Court should take this case
and rule that allowing religious organizations to be
held liable for their negligent supervision does not
entangle the courts with religious doctrine or infringe
upon religious freedom. In the alternative, amici
would also welcome Summary Reversal.

In the specific context of child sexual abuse, tort
liability holds institutions accountable for condoning
and enabling sexual abuse, deters perpetrators of
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abuse, and brings justice to victims. The experience of
abuse survivors demonstrates that tort liability is an
essential component of justice for victims, and that it
should not be taken away by a faulty interpretation of
the First Amendment. It was only because tort litiga-
tion was allowed and was successful that police and
prosecutors were able to uncover criminal misconduct
long buried in employer files, bring justice and heal-
ing to survivors of abuse and their families, and stop
the cycle of abuse. Absent tort litigation against
religious employers, institutions that condone and
enable sexual abuse remain unaccountable, perpetra-
tors of abuse remain undeterred, and victims of abuse
remain uncompensated and solely responsible for the
heavy costs of abuse in terms of therapy and under-
performance.

One in four girls and one in six boys is a victim of
sexual abuse in the United States. Child Statistics,
The Collins Center, http:/www.thecollinscenter.org/
resources/child-statistics/ (last visited Oct. 2, 2014).
This Court should grant certiorari in this case in
order to protect those children and to clarify that
sexual abuse survivors are not sacrificed on a false
altar of religious freedom, whether they live in Mis-
souri, in Utah or Wisconsin (which have embraced
Gibson’s reasoning, Franco v. Church of Jesus Christ
of Latter-day Saints, 21 P.3d 198 (Utah 2001);
Pritzlaff v. Archdiocese of Milwaukee, 553 N.W.2d
780 (Wis. 1995)), or in Alabama, Alaska, Arkansas,
Delaware, District of Columbia, Georgia, Hawaii,
Idaho, Iowa, Kansas, Kentucky, Maryland, Montana,
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Nevada, New Mexico, South Carolina, South Dakota,
Virginia, West Virginia and Wyoming, whose highest
state courts have not yet addressed this issue.

V'Y
v

ARGUMENT

As a priest in the Diocese of Kansas City-St.
Joseph, Father Michael Tierney gradually groomed
and befriended John Doe B.P, eventually inviting
John to help him move furniture at the home of
Tierney’s mother. After John refused to go into
a bedroom with the priest, Tierney “tackled him,
forcibly held him down, and fondled, caressed, and
otherwise touched Appellant’s chest, buttocks, anus,
genitalia, and thighs.” John Doe B.P. v. Catholic
Diocese of Kansas City-St. Joseph, 432 S.W.3d 213,
215 (Mo. Ct. App. W.D. 2014), reh’g and/or transfer
denied (Apr. 29, 2014), transfer denied (June 24,
2014). The Diocese knew that Tierney had abused
children in the past and was likely to do so in the
future. Still, the Diocese encouraged Tierney to
associate with children like John Doe B.P., even in
unsupervised settings like the Tierney home. Petition
for Writ of Certiorari at 2, John Doe B.P., 432 S.W.3d
213 (Mo. Ct. App. W.D. 2014) (No. 14-344).

Like Amy Unknown, the abused child in
Paroline, the “full extent of [John B.P’s] suffering is
hard to grasp. [His] abuser took away [his] childhood,
[his] self-conception of [his] innocence, and [his]
freedom from the kind of nightmares and memories
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that most others will never know.” Paroline v. United
States, 134 S. Ct. 1710, 1717 (2014). Nevertheless,
based on the Missouri Supreme Court’s mistaken
interpretation of the First Amendment in Gibson v.
Brewer, 952 S.W.2d 239 (Mo. 1997), the Missouri
courts blocked John B.P’s opportunity to pursue
justice against the enabler of his abuse, the Diocese
that intentionally and negligently protected his
abuser instead of him. Michael Gibson, Shane Perry,
William Goebel, Matthew McCormick, Angela Ohl-
Marsters, D.T., John Doe A.P. and Mary SN Doe were
all first clergy abuse victims and then re-victimized
by the Gibson court’s misguided standard. See Gibson
v. Brewer, 952 S.W.2d 239 (Mo. 1997); Perry v. John-
ston, 641 F.3d 953 (8th Cir. 2011); D.T. v. Catholic
Diocese of Kansas City-St. Joseph, 419 S.W.3d 143
(Mo. App. W.D. 2013); Doe v. Roman Catholic Archdi-
ocese of St. Louis, 347 S.W.3d 588 (Mo. App. E.D.
2011); Doe v. Roman Catholic Diocese of St. Louts, 311
S.W.3d 818 (Mo. Ct. App. 2010).

Amici curiae, who share a mission to protect
children and vulnerable adults from sexual abuse and
assault, argue that this Court’s intervention is critical
to protect victims of child sex abuse by addressing
faulty interpretations of the First Amendment that
shield tortfeasors from liability and therefore threat-
en future generations of children.
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I. This Court’s Guidance is Necessary Now
to Resolve the Split in Authority over Re-
ligious Organizations’ Tort Liability for
Creating the Conditions for the Sexual
Abuse of Children

With nineteen states undecided about religious
supervisor liability and three states offering religious
entities immunity from the negligence standards that
govern every other organization dealing with chil-
dren, the time is now for this Court to establish that
the First Amendment does not bar the enforcement of
neutral and general tort laws against organizations
with a duty of care to children simply because they
are religious.

Although negligent supervision cases against
religious organizations have percolated through the
courts for thirty years, there is no end in sight for
cases about child sexual abuse and its cover-up by
religious and non-religious employers of abusers.

Child sexual abuse and its cover-up occur across
institutions, religious and non-religious, commercial
and nonprofit, large and small, from the Boy Scouts
of America to the Explorers, the Jehovah’s Witnesses,
the Pennsylvania State University, the Philadelphia
Convention Center, the Roman Catholic Church, the
Salvation Army, the Seventh-day Adventist Church,
the Texas Youth Commission, and Yeshiva University
High School. Marci Hamilton, Justice Denied: What
America Must Do to Protect Its Children 35, 69, 76
(2008). Clergy sexual abuse is not peculiar to any one
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religious organization; it occurs across a range of
denominations. Petition for Writ of Certiorari at 14,
John Doe B.P., 432 S.W.3d 213 (Mo. Ct. App. W.D.
2014) (No. 14-344). In the long history of child sexual
abuse, “there is hardly an institution that has not
consciously (or unconsciously) favored its own inter-
ests over the child’s.” Hamilton, supra, at 35.

Children are at risk across institutions, religious
(of every denomination) and non-religious, commer-
cial and nonprofit, large and small. They need the
protection of tort law in all these environments and
circumstances. Yet Missouri selectively denies the
law’s shield to victims of negligent religious institu-
tions because of a mistaken reading of the First
Amendment.

Missouri denies justice and healing to survivors
and undermines tort law’s deterrence of wrongdoing
by asserting that the supervision of predators in-
volves a religious inquiry protected from court scruti-
ny by the First Amendment. See Gibson v. Brewer,
952 S.W.2d 239, 247-48 (Mo. 1997) (“[aldjudicating
the reasonableness of a church’s supervision of a cleric
— what the church ‘should know’ — requires inquiry
into religious doctrine.”). To the contrary, amici know
from their extensive experience working with survi-
vors that protecting children from abusive employees
involves neutral, reasonable decision-making about
child safety that has no religious component. See, e.g.,
U.S. Dept of Justice, Recognizing Sexual Abuse,
National Sex Offender Public Website, http:/www.
nsopw.gov/en-US/Education/RecognizingSexualAbuse
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(last visited Oct. 2, 2014) (listing non-religious factors
that make it possible to spot sexual abuse); Behaviors
to Watch for When Adults are With Children, Stop It
Now, http://www.stopitnow.org/behaviors_watch_adult_
with_children (last visited Oct. 2, 2014) (warning
against adults who have secret interactions with
teens or children, e.g., games, sharing drugs, alcohol,
or sexual material; insist on or manage to spend
uninterrupted time alone with a child; seem “too good
to be true,” i.e., takes children on special outings
alone).

Moreover, states that allow negligent supervision
suits against religious employers have already
demonstrated that no entanglement of church and
state occurs when negligent religious employers are
held liable for their misconduct. See, e.g., Melanie H.
v. Defendant Doe, No. 04-1596-WQH-(WMc), slip op.
at 11 (S.D. Cal. Dec. 20, 2005) (“Third party liability
for sexual assault does not implicate or effect [sic] any
religious belief, opinion, or practice. The failure to
supervise or negligent hiring of a person that com-
mits sexual assault does not implicate or effect [sic]
any religious belief, opinion, or practice. [Allowing
tort liability] regulates only conduct that the State is
free to regulate.”).

Amici ask this Court to grant certiorari now so
that survivors across the states and in all institutions
may attain the level of justice that the state’s tort
laws usually afford to persons harmed by negligence
and intentional torts.
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II. Without a Ruling from this Court, Survi-
vors of Child Sexual Abuse Will Continue
to Suffer the Denial of Justice

Victims of child sexual abuse face ongoing suffer-
ing from their abuse. In comparison with those who
were not sexually abused, they experience greater
“anxiety and depression, somatic complaints, social
withdrawal, anger, and aggressive and sexual behav-
ior problems.” Richard Wortley & Stephen Smallbone,
Internet Child Pornography 72 (2012) (internal cita-
tions omitted). Their anxiety makes them more
likely to act impulsively and to abuse alcohol. Joseph
Nowinski, Childhood Trauma and Adult Alcohol Abuse:
Shedding Light on the Connection, The Huffington
Post (July 22, 2013, 9:58 AM), http://www.huffington
post.com/joseph-nowinski-phd/alcohol-abuse_b_3595743.
html; Ryan J. Herringa, et al., Childhood Maltreat-
ment is Associated with Altered Fear Circuitry and
Increased Internalizing Symptoms by Late Adoles-
cence, PNAS (Oct. 7, 2013), available at http://www.
pnas.org/content/110/47/19119. They are at greater
risk of depression, alcoholism, illegal drug use, sex-
ually transmitted diseases and unintended pregnan-
cies. Injury Prevention & Control: Division of Violence
Prevention: Major Findings, Centers for Disease
Control and Prevention, http:/www.cdec.gov/violence
prevention/acestudy/findings.html (last visited Oct.
2, 2014). Female victims are more likely to be
raped than non-victims. Wortley & Smallbone, supra,
at 73.
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In the midst of such extensive suffering, survi-
vors have been motivated by one constant goal: to
discover the truth about their abuse and to document
that truth in public courts of law. See generally,
Jennifer M. Balboni, Clergy Sexual Abuse Litigation:
Survivors Seeking Justice (2011).

For many years, complaints of sexual abuse were
shrouded in a culture of secrecy and silence. The
victims’ veracity was questioned, especially when an
allegation of abuse was reported against a respected
religious authority, a priest like Fr. Tierney.

Truth shatters the silence and secrecy long
associated with sexual abuse, and gives survivors a
new voice. A court’s public finding of tort liability
vindicates victims of sexual abuse in a special way.
Survivors are healed and attain justice when they
discover the truth, not only about their abusers, but
about the individuals and institutions that enabled
and covered up their abuse. That healing extends to
their families, from their parents to their spouses to
their children.

This Court should grant certiorari to clarify that
religious tortfeasors may not bury the truth about
child sexual abuse under the First Amendment.
Abuse victims need a ruling from this Court that
tortious conduct is not protected by the First
Amendment.
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III. Without a Ruling from this Court, Institu-
tions that Put Children at Risk Will Not
Be Deterred from Abuse

The general purposes of tort law are “‘to give
compensation, indemnity, or restitution for harms’
and ‘to punish wrongdoers.”” Paroline, 134 S. Ct. at
1740 (quoting Restatement of Torts § 901, p. 537
(1939)). In this case, John Doe B.P. lost his right to
have his complaint heard because Gibson v. Brewer
protected religious supervisors from liability. Gibson
not only denied compensation to John B.P. but also
undermined the deterrent and punitive purposes of
tort law.

After years of secrecy and silence regarding
sexual abuse, civil negligence lawsuits first brought
widespread child sexual abuse and the harm caused
to children by supervisors’ negligent protection of
abusers to the public’s attention. Timothy D. Lytton,
Holding Bishops Accountable: How Lawsuits Helped
the Catholic Church Confront Clergy Sexual Abuse
14-15 (2008). Only successful tort litigation against
abusers and their enablers allowed police and prose-
cutors to uncover criminal misconduct long buried in
employer files. Only successful tort litigation filed
against abusers and their enablers brought justice
and healing to survivors of abuse. Only successful tort
litigation against abusers and their enablers stopped
the cycle of abuse. Without tort litigation against
abusers and their enablers, institutions that con-
done and enable sexual abuse remain unaccountable,
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perpetrators of abuse remain undeterred, and victims
of abuse remain uncompensated.

Some problems with Missouri’s selective applica-
tion of tort liability are demonstrated by the history
of other Roman Catholic dioceses similar in experi-
ence to Defendant Diocese of Kansas City-St. Joseph,
but located outside Missouri. Personnel files in dio-
ceses around the country contain complaints about
priestly sexual abuse of children dating back to the
1930s, and almost every diocese in the United States
encountered sexual abuse cases before 1985. Lytton,
supra, at 14; John Jay College Research Team, The
Causes and Context of Sexual Abuse of Minors by
Catholic Priests in the United States, 1950-2010 76
(2011). These sexual sins were shrouded in a culture
of secrecy and silence. Parents who complained about
their children’s abuse to the priests’ superiors were
frequently told to keep silent in order to protect the
institutional church. See Research Team, supra, at
76-77 (2010) (“Often, the families did not want public-
ity nor did they wish to confront the priest; in other
cases, families were pressured by church leaders to
keep the incident confidential.”); id. at 77 (“cases
were handled quietly and ... the reports never be-
came public knowledge.”).

That cocoon of silence and secrecy burst in 1984,
when the victims of Father Gilbert Gauthe success-
fully sued the Archdiocese of New Orleans, Louisiana
and the Diocese of Lafayette, Louisiana, who “‘made
possible’ the abuse by failing to remove Gauthe
from ministry or inform parishioners even after the
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officials knew of his repeated sexual abuse of chil-
dren.” Lytton, supra, at 87. Louisiana church records
released only because of litigation revealed seven
years of complaints of abuse by Gauthe before the
lawsuit was filed. Research Team, supra, at 77.

In response to the Gauthe litigation, the Louisi-
ana dioceses changed their policies, implementing
procedures to protect children. Tort liability did its
job without entangling church and state because the
courts held defendants to the neutral principles of
tort law that protect children from harm. Tort liabil-
ity brought compensation to victims, accountability to
negligent superiors, and sent a cautionary, deterrent
message to bishops that the law would not condone
child abuse. Soon other dioceses followed Louisiana’s
lead. See Lytton, supra, at 15 (“the litigation — by
publicly exposing the bishops’ role in facilitating
abuse — roused them to reassess their understanding
of the problem and to confront the inadequacy of their
responses to it.”); id. at 17 (“Prior to the Gauthe case,
bishops had ignored complaints, denied allegations,
blamed victims, reassigned offenders, failed to report
crimes to police, and concealed information. In the
aftermath of the Gauthe case, the bishops resolved to
change all this.”).

Across the country, other dioceses learned from
Louisiana’s experience. When the Catholic bishops
commissioned the John Jay College to conduct a
comprehensive survey of the sexual abuse of minors
by Catholic priests, they discovered the evils of negli-
gent or intentional failure to supervise abusers:
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[slome bishops transferred known abusers to
other parishes, and occasionally to other
dioceses, where their reputations were not
known. ... Parishioners were not told, or
were misled about, the reason for the abus-
er’s transfer.... Diocesan leaders rarely
provided information to local civil authorities
and sometimes made concerted efforts to
prevent reports of sexual abuse by priests
from reaching law enforcement, even before
the statute of limitation expired. Diocesan
officials tried to keep their files devoid of
incriminating evidence, [including] [t]he ex-
ercise of the episcopal prerogative to main-
tain “secret archives” . . ..

that would avoid secular court review. Research
Team, supra, at 89.

Post-Gauthe, using reasoning similar to the
Missouri Supreme Court in Gibson v. Brewer, the
Boston and Los Angeles Roman Catholic Dioceses
unsuccessfully argued that the First Amendment
protected their priests’ personnel files from discovery.
The courts who properly rejected that reasoning
found evidence of negligent and intentional miscon-
duct unrelated to religious principles or practices that
had been performed by religious supervisors and
was buried in those files. See, e.g., Laurie Goodstein,
Sexual Abuse Files Cast Shadow on Los Angeles
Cardinal, N.Y. Times, Jan. 22, 2013, at A11, available
at http:/www.nytimes.com/2013/01/23/us/mahony-
shielded-abusive-priests-documents-show.html (“Inter-
nal church personnel files released this week as part
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of a civil court case reveal that [Cardinal Roger
Mahony] and his top adviser knowingly shielded
priests accused of child sexual abuse from law en-
forcement.”); Roman Catholic Archbishop of Los
Angeles v. Superior Court, 131 Cal. App. 4th 417, 427
(Cal. Ct. App. 2005). From those files — gained only
due to lawsuits for negligent supervision — police and
prosecutors learned more names of abusers and their
victims, thus opening the possibility of rendering
more justice to a larger number of survivors of child
sexual abuse. Hamilton, supra, at 33.

In contrast, by accepting an untenable account of
the First Amendment, Missouri has blocked deter-
rence and punishment of child sexual abuse. Neither
the Free Exercise Clause nor the Establishment Clause
requires this result. Gibson concludes that freeing
religious supervisors of liability is a Free-Exercise-
promoting accommodation that “achieves ‘a benevo-
lent neutrality which will permit religious exercise to
exist without sponsorship and without interference.’”
Gibson v. Brewer, 952 S.W.2d 239, 247 (Mo. 1997)
(quoting Walz v. Tax Commission, 397 U.S. 664, 669,
90 S.Ct. 1409, 1412, 25 L.Ed.2d 697 (1970) (emphasis
added)). There is nothing benevolent, however, about
the accommodation’s protection of child sexual abuse.
Moreover, the accommodation is non-neutral between
religious and non-religious employers who engage in
identical tortious conduct. Finally, the immunity does
not protect any religious exercise; hiding sexual abuse
is not part of Defendant’s religious belief.
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This Court has held that “[alt some point, ac-
commodation may devolve into ‘an unlawful fostering
of religion.”” Corp. of Presiding Bishop of Church of
Jesus Christ of Latter-day Saints v. Amos, 483 U.S.
327, 334-35 (1987) (quoting Hobbie v. Unemployment
Appeals Comm’n of Fla., 480 U.S., at 145, 107 S.Ct.,
at 1051). Gibson v. Brewer reached that point: it
leaves free exercise far behind and crosses over the
line into an establishment favoring religious over
non-religious protectors of child sexual abuse.

Amici who represent the victims of child sexual
abuse respectfully ask this Court to grant certiorari
in this important case so that all states will reject
adoption of a preferential tort standard that protects
religious but not nonreligious defendants from liabil-
ity toward the children they harm.

&
v

CONCLUSION

Amici curiae — BishopAccountability.org; Children’s
Healthcare is a Legal Duty; The Child Protection
Project; The Foundation to Abolish Child Sex Abuse;
The Freedom From Religion Foundation; Jewish
Board of Advocates for Children, Inc.; Male Survivor;
Survivors for Justice; and The Survivors Network of
Those Abused by Priests — respectfully ask this Court
to grant certiorari in this case. Victims of child sexual
abuse rely on the courts’ neutral enforcement of tort
laws against all abusers and their enablers. The need
of victims for justice and accountability is urgent.
Accordingly, amici curiae respectfully request this
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Court to grant certiorari now. In the alternative,
amict would also welcome Summary Reversal.

October 27, 2014
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