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I. INTRODUCTION

Picture this: the biggest road out of town. Now imagine it is rush hour. In a thunder-
storm. Add that it is also a hurricane evacuation. A lane is closed due to construc-
tion delayed by budget impacts. Imagine the traffic jam.

[Now] [i]magine every car is a case. The General Jurisdiction Courts . . . have a
certain amount of judicial infrastructure, just like there is a certain amount of room
on the road. There is a certain capacity of judges, of court staff, of clerks, of filing
space, of hearing time, of courtrooms, even of hours in the day. Year in, year out,
that capacity flexes with the caseload traffic to afford reasonable, prompt, efficient
and fair justice.

The enormous increase in foreclosure filings has overwhelmed those resources in
many circuits and represents a caseload traffic jam that the infrastructure cannot meet
in a timely and efficient manner without support and traffic management.1
This Symposium is filled with examples from around the country of states
grappling with how to respond to the economic crisis in general and the over-
whelming number of mortgage foreclosure cases in particular. For states that
require judicial intervention,”> the severe economic downturn that led to
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Hamline University School of Law. At the time the Florida Supreme Court Task Force on
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Kosch, Bobbi McAdoo, and Peter Thompson for reviewing drafts and providing helpful
comments; and to the Task Force on Residential Mortgage Foreclosure Cases, the Florida
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Mediator Ethics Advisory Committee and my colleagues at the Florida Dispute Resolution
Center with whom I was fortunate enough to work with and learn from. They remain a
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I Task FORCE ON RESIDENTIAL MORTGAGE FORECLOSURE CASES, FLA. SUPREME COURT,
FINAL REPORT AND RECOMMENDATIONS ON RESIDENTIAL MORTGAGE FORECLOSURE CASEs 4
(2009) [hereinafter FINaL RePORT], available at http://www.floridasupremecourt.org/pub_
info/documents/Filed_08-17-2009_Foreclosure_Final_Report.pdf.

2 “Judicial action is the sole foreclosure method in about 40 percent of the states. . . . The
remaining states utilize ‘power of sale’ foreclosure, a nonjudicial process that is substantially
less complicated and costly than its judicial counterpart.” Grant S. Nelson & Dale A. Whit-
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increased demand for judicial resources also has left the judiciary without any
excess capacity to absorb these cases. In Florida, the “foreclosure filings
increase[d] from 74,000 in 2006 to 370,000 in 2008, an increase of 400 per-
cent,”® and there was “no corresponding increase in court infrastructure and
resources to accommodate this caseload growth.”* The Washington Economic
Group found:
Due to Florida’s growing population and the significant increase in the number of
Real Property/Mortgage Foreclosure cases filed, the court caseload throughout the
state has grown dramatically and, as a result, has created growing and serious
backlogs within the court system‘5

By the time the Florida Supreme Court created the Task Force on Residential
Mortgage Foreclosure Cases in March 2009 the situation was severe and
expected to get even worse.®

In light of this crisis, many states opted to create or expand mediation
programs as a way to relieve the burden.” Given Florida’s extensive experi-
ence with court-connected mediation, one would have expected that Florida
would have been the first state to pursue mediation of mortgage foreclosure
cases. Further, given the extensive infrastructure in place, Florida would have
easily accomplished the task. Instead, the degree to which mediation has been
institutionalized added a layer of complexity and created additional obstacles to
Florida’s attempt to establish mortgage foreclosure mediation.

Florida’s history with mediation began in the 1970s when the first com-
munity mediation programs or “citizen dispute settlement” centers opened.® In
the 1980s, Florida was among the first states to adopt a “comprehensive stat-
ute” to allow the trial judge to order civil cases to mediation.” The statute was

man, Reforming Foreclosure: The Uniform Nonjudicial Foreclosure Act, 53 Duke L.J.
1399, 1403 (2004) (footnote omitted). Florida requires judicial action. FrA. STAT. ANN.
§ 702.01 (West 1994) (“All mortgages shall be foreclosed in equity.”).

3 Task FORCE oN RESIDENTIAL MORTGAGE FORECLOSURE CAsES, FLA. SUPREME COURT,
INTERIM REPORT 1 (2009) [hereinafter INTERIM REPORT], available at http://www .florida
supremecourt.org/pub_info/documents/05-08-2009_Foreclosure_TaskForce_Interim_Report.
pdf.

4 Id.

5 WasH. Econ. Grp., Inc., THE Economic ImpacTs oF DELAYs IN CiviL TRIALS IN FLOR-
mA’s STATE Courts DUE TO UNDER-FUNDING 1 (2009), available at http://www .florida
bar.org/TFB/TFBResources.nsf/Attachments/ 1C1C563F8CAFFC2C8525753E005573FF/$
FILE/WashingtonGroup.pdf.

6 INTERIM REPORT, supra note 3, at 3.

7 See Heather Scheiwe Kulp, Foreclosure Mediation Program Models, A.B.A. (Nov. 12,
2010), http://www.abanet.org/dispute/mediation/resources.html (listing and describing fore-
closure mediation programs in the United States).

8 EARNESTINE RESHARD, FLORIDA MEDIATION & ARBITRATION PROGRAMS: A COMPENDIUM
93 (20th ed. 2008).

9 Comprehensive legislation permitting the trial judge to order civil cases to mediation was
adopted in 1987. Act effective Jan. 1, 1988, ch. 87-173, 1987 Fla. Laws 1202 (codified as
amended at FLA. STAT. ANN. §§ 44.1011-.406 (West 2003 & Supp. 2011)). Since that time,
the Florida Dispute Resolution Center of the Office of the State Courts Administrator esti-
mates that over two million cases have been mediated. E-mail from Kimberly Ann Kosch,
Assoc. Dir., Fla. Dispute Resolution Ctr., to Sharon Press, Assoc. Professor, Hamline Univ.
Sch. of Law (Feb. 22, 2011) (on file with author).
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supplemented by court rules of procedure for mediation,'® certification require-
ments,'" training standards,'? ethical standards,'? a grievance process'* to han-
dle ethical complaints filed against Florida Supreme Court certified mediators
and those who accept court appointments, and a committee to provide advisory
ethics opinions to mediators who are subject to the ethical standards.'”

By 2008, when the ramifications of the mortgage foreclosure crisis were
becoming clear, nearly six thousand individuals had been certified by the Flor-
ida Supreme Court as mediators—'® many of whom were not mediating as
often as they would like.!” There also was a strong state office of dispute
resolution in the Office of the State Courts Administrator and an impressive
state-wide system of mediation program administrators in each of the twenty
judicial circuits.'® By all measures, Florida had and continues to have a strong
receptivity to mediation.'® Despite these apparent indicators for success, the
reality was that substantial institutionalization made implementation more
difficult.

In Part II of this Article, I will identify the key impacts institutionalization
had on implementation efforts. Part III will describe the various approaches
pursued to address the obstacles. In this part, I will examine in detail the devel-
opment of a rule to define “appearance” at mediation because of its implica-
tions for the practice of mediation as a whole beyond merely the foreclosure
context. Part IV will provide the current status of mortgage foreclosure cases
in Florida and revisions to the general mediation framework with another spe-
cial emphasis on appearance at mediation. In the conclusion, I will highlight
what has been learned from Florida’s experience and what still remains to be
learned.

II. OBSTACLES TO IMPLEMENTATION

In order to understand the obstacles encountered, it is helpful to under-
stand how the Florida court system is organized. There are twenty judicial

10 FLa. R. C1v. P. 1.700-.750 (procedure rules for civil mediation); FLa. R. Juv. P. 8.290
(procedure rules for dependency mediation); FLa. Fam. L. R. P. 12.740-.741 (procedure
rules for family mediation).

11 Fra. R. CERTIFIED & COURT-APPOINTED MEDIATORS 10.100-10.130.

12 See generally Mediation Training Standards and Procedures, Admin. Order No.
AOSC09-34 (Fla. July 24, 2009), available at http://www floridasupremecourt.org/clerk/
adminorders/2009/A0SC09-34.pdf.

13 FLa. R. CerRTIFIED & COURT-APPOINTED MEDIATORS 10.200-10.690.

14 Jd. R. 10.700-10.880.

15 Id. R. 10.900.

16" Dispute Resolution Center Mediator Reporting System, FLa. St. CourTs, http://www.
flcourts.org (follow “Mediator Search” hyperlink; then follow “Comprehensive List” hyper-
link) (last visited Mar. 8, 2011).

17 In my former capacity as director of the Dispute Resolution Center, I had conversations
with many mediators who expressed their concern about not being able to mediate as often
as they wished to.

18 See generally RESHARD, supra note 8.

19 See Frank E.A. Sander, Developing the MRI (Mediation Receptivity Index), 22 Ouio Sr.
J. o~ Disp. ResoL. 599, 599 (2007) (noting that Florida “appear[s] to have a high level of
mediation activity.”).
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circuits in Florida, some of which are single county (e.g., the Eleventh Judicial
Circuit includes only Miami-Dade county) and some of which are multi-county
(e.g., the Sixth Judicial includes both Pinellas and Pasco Counties).? Within
each circuit, there are “county” courts and “circuit” courts.”! County courts
handle misdemeanor criminal, traffic, and civil cases under $15,000 in contro-
versy, including small claims cases.?? Circuit courts handle felony criminal,
family (including dissolution of marriage, domestic violence, guardianship, and
juvenile), probate, and civil cases with $15,000 and above in controversy.??

The institutionalization of mediation in the state courts has taken place
primarily in relation to civil cases. The comprehensive statute authorizes medi-
ation in five categories which track how the court system is organized: namely,
appellate,® circuit court,” county court,?® family,”” and dependency (and in
need of services) mediation.?® Because “circuit court” technically encompasses
all of the cases included within the definition of family mediation,*® circuit
court non-family cases became commonly known as “circuit civil.” Mortgage
foreclosure cases fall under the jurisdiction of the circuit courts.

Each category has specific procedural rules® and individual mediator cer-
tification standards.®' Furthermore, each category developed in a unique man-
ner*? in terms of practice, funding, and administration. These differences prove
to be highly significant in understanding Florida’s response to the mortgage
foreclosure crisis as will be seen below.

A.  “But We’ve Never Mediated Foreclosure Cases.”

Pursuant to Florida Statutes, “[a] court, under rules adopted by the Florida
Supreme Court . . . may refer to mediation all or any part of a filed civil

20 FrA. STAT. ANN. § 26.021 (West Supp. 2011).

21 Id. § 29.001(1).

22 Id. § 34.01(1)(a)-(c).

3 1d. § 26.012(2)(a)-(d).

24 «<Appellate court mediation,” . . . means mediation that occurs during the pendency of an
appeal of a civil case.” Id. § 44.1011(2)(a).

25 Id. § 44.1011(2)(b).

26 Id. § 44.1011(2)(c).

27 Id. § 44.1011(2)(d).

28 Id. § 44.1011(2)(e).

29 «“‘Family mediation’ . . . means mediation of family matters, including married and
unmarried persons, before and after judgments involving dissolution of marriage; property
division; shared or sole parental responsibility; or child support, custody, and visitation
involving emotional or financial considerations not usually present in other circuit civil
cases.” Id. § 44.1011(2)(d) (emphasis added).

30 See FLa. R. Civ. P. 1.700-.730 (rules governing circuit court mediation); Id. R. 1.750
(rules governing county court mediation); FLa. Fam. L. R. P. 12.740-.741 (rules governing
family mediation); Fra. R. Juv. P. 8.290 (rules governing dependency mediation); and
appellate mediation is governed by the recently adopted FLa. R. App. P. 9.700-.740.

31 FLa. R. CerTIFIED & COURT-APPOINTED MEDIATORS 10.100-10.130.

32 The statutory definitions foreshadow some of these differences by acknowledging, for
example, that in circuit mediation “[i]f a party is represented by counsel, the counsel of
record must appear unless stipulated to by the parties or otherwise ordered by the court.”
FLA. STAT. ANN. § 44.1011(2)(b). While the definition of both county and family mediation
state, “[nJegotiations . . . are primarily conducted by the parties.” Id. § 44.1011(2)(c)-(d).

N
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action.”* The Rules of Civil Procedure clarify that “[a] civil action may be
ordered to mediation . . . upon motion of any party or by the court, if the judge
determines the action to be of such a nature that mediation could be of benefit
to the litigants or the court.”** The rule continues by listing five categories of
actions which “under no circumstances may the following . . . be referred to
mediation: (1) [bJond estreatures; (2) [h]abeas corpus and extraordinary writs;
(3) [b]ond validations; (4) [c]ivil or criminal contempt; (5) [o]ther matters as
may be specified by administrative order of the chief judge in the circuit.”*>

While mortgage foreclosure cases are not on the list of specific exclusions
from mediation pursuant to court rule, as a practical matter, trial judges did not
refer mortgage foreclosure cases to mediation. Possible reasons for non-refer-
ral to mediation included: (1) there was nothing to mediate given that the banks
had all of the power and the home owner had none, (2) there was little incentive
for the banks to reach a settlement with the homeowners because it was easy to
re-sell the home, (3) residential mortgage foreclosure actions tended to be sum-
mary in nature so there would be no time or cost savings for parties to mediate,
(4) most of the cases involved pro se defendants who were unprepared and
uninterested in mounting a defense, and (5) there was a large number of cases
that resulted in default judgments.

Thus, even though technically, one could mediate mortgage foreclosure
cases, at the point when experts began debating the use of mediation in mort-
gage foreclosure cases, mediators in Florida had almost no experience with
mortgage foreclosure cases and there was an even stronger judicial sentiment
that these cases were inappropriate for mediation. While the strides made in
institutionalizing mediation provided a foundation for mediating these cases,
the infrastructure developed created a significant barrier to implementation as
will be seen in the next section.

B.  “That’s Not a State Responsibility.”

To understand the administrative barrier, one must return to the early years
of institutional implementation of mediation in Florida. When Florida’s legis-
lature adopted comprehensive court-ordered mediation and arbitration legisla-
tion in 1987,%¢ the conception was that state-funded court alternative dispute
resolution (ADR) offices would be established in each of the twenty judicial
circuits.>’” These offices would be responsible for providing administrative
support as well as the neutral services of mediation and arbitration in court-
ordered cases.®® As part of the bill, funding was provided for a pilot project in
the Thirteenth Judicial Circuit (Hillsborough County) and funding was also set

33 Id. § 44.102(2)(b).

34 FrLa. R. Civ. P. 1.710(b).

35 Id. R. 710(b)(1)-(5).

36 See Act effective Jan. 1, 1988, ch. 87-173, 1987 Fla. Laws 1202 (codified as amended at
FLA. StaT. AnN. §§ 44.1011-.406 (West 2003 & Supp. 2011)).

37 Sharon Press, Institutionalization: Savior or Saboteur of Mediation, 24 Fra. St. U. L.
Rev. 903, 907 (1997).

38 See Martah C. Merrell, The Circuit Civil Diversion Program, in KarL D. ScHULTZ,
FLORIDA’S ALTERNATIVE DIsPUTE RESOLUTION DEMONSTRATION PrROJECT: AN EMPIRICAL
AssgessMENT 20, 20 (1990).
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aside for an evaluation of the project.®® The pilot project was set up and the
evaluation was completed;*® however, the rest of the state did not wait for the
completion of the pilot and the results to embrace the use of court-connected
mediation. Instead, almost at the same time as the establishment of the pilot
project, private mediators began conversations with judges around the state,
encouraging them to order cases to mediation.*!

By the time the official pilot project evaluation was completed, the land-
scape in Florida had changed significantly. Mediation of circuit cases** was
taking place successfully in all of the major urban centers by private mediators,
who were selected and paid by the parties—at no cost to the state.*> In addi-
tion, Florida was experiencing a budget downturn and thus the legislature was
not looking for ways to expand the courts’ budget; instead, most programs sus-
tained cuts. The result was that despite the pilot project’s favorable evaluation,
the legislature opted not to fund court-connected mediation of large civil cases
and the private market quickly filled the void. Mediation continued in this
fashion for the next decade. Circuit trial judges continued to expand their refer-
rals of circuit cases to mediation and the parties continued to be responsible for
scheduling the mediation sessions and paying for the mediator’s services with
no assistance from court administration.

In 1998, a major change took place in the form of a constitutional amend-
ment to Article V of the Florida Constitution, which establishes the judicial
branch of state government and defines the elements of the state courts system.
Initially proposed by the Florida Constitution Revision Commission, the goal
of the amendment was to provide a uniform funding system for the trial courts

39 Id. at 20-23.

40 The results of the study demonstrated that mediation was faster and cheaper than standard
court processing, and the participants viewed it as a “good and legitimate method of resolv-
ing legal disputes.” FLORIDA’S ALTERNATIVE DisPUTE RESoLUTION DEMONSTRATION PRO-
JECT, supra note 38, at vii.

41" Such efforts are best exemplified by James Chaplain who founded Mediation, Inc. About
us, MEDIATION, INc., http://www.mediationinc.com/index.php?option=com_content&view=
article&id=5&Itemid=2 (last visited Mar. 8, 2011). Chaplain and his colleagues traveled the
state in the early years of the statute meeting with judges and offering their services to
handle the most contentious cases, often at cut rates in order to foster positive experiences
with mediation for the judiciary and the legal community. On their current website, Media-
tion, Inc. boasts a stable of “more than 50 active attorney mediators who have conducted
well over 150,000 mediation conferences in state and federal court cases.” Welcome to
Mediation, Inc., MEDIATION, INc., http://www.mediationinc.com (last visited Mar. 8, 2011).
42 When used to describe mediation, “circuit” refers to non-family civil cases. Mediators
often refer to them as “circuit civil,” but in this Article I will use the simpler “circuit”
reference.

43 Two notable exceptions to this general rule were the Eleventh and Fifteenth Judicial
Circuits. In the Fifteenth Judicial Circuit, the county-funded court ADR office handled
administrative scheduling and collections, in addition to providing space in the courthouse
for private mediators. Eric LACHANCE, SHARON PrEss & RISETTE Posey, FLORIDA MEDIA-
TION/ARBITRATION PROGRAMS: A CoMPENDIUM 5-2, 5-12 (1993). In the Eleventh Judicial
Circuit, the county-funded court ADR office had mediators on staff and on contract to pro-
vide mediation services. RISETTE Posey & SHARON PrEess, FLORIDA MEDIATION/ARBITRA-
TION PROGRAMS: A COMPENDIUM 5-6 (1994) [hereinafter 1994 CompeEnDIUM]. While parties
could select a mediator who was not “in-house,” if they did so, they would be responsible to
pay for the mediator’s services. Id. at 5-2.
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of Florida by requiring the state to provide funding for the “essential elements”
of the court system.** Prior to the amendment, the trial courts were funded by
the sixty-seven boards of County Commissioners in the counties in which they
sat.*> As a result, there was great fluctuation in the amount of funding in each
county and consequently, the level of services provided. If someone was lucky
enough to live in a county with a lot of resources, he or she had access to
numerous kinds of court services. If someone lived in a less prosperous
county, he or she had access to a state-funded judge and not much else.*®
The constitutional amendment had a final effective date of July 1, 2004;

however, the legislature provided for implementation of the amendment in
phases.*’ In a special session in 2003, the legislature codified the “essential
services” which the state would fund in all sixty-seven counties.*® On the list
of “the elements of the state courts system to be provided from state revenues
appropriated by general law” were judges, juror compensation and

Mediation and arbitration, limited to trial court referral of a pending judicial case to a

mediator or a court related mediation program, or to an arbitrator or a court related

arbitration program, for the limited purpose of encouraging and assisting the litigants

in par‘tli;llly or completely settling the case prior to adjudication on the merits by the

court.

While the legislature defined what would be considered “essential,” there
still were a myriad of implementation issues for the courts. These issues were
ultimately addressed by the Florida Supreme Court Trial Court Budget Com-
mission.”® With most of the listed elements, there was no debate about what

44 The 1998 amendment became known as Revision 7 to Article V. See OFFICE OF PRro-
GRAM PoLicy ANALYSIS & Gov’T AccOUNTABILITY, MANY ARTICLE V TrRIAL COURTS
FunpING Issuis StiLL NEep To BE RESOLVED, REp. No. 01-54, at 2 (Fla. 2001), available at
http://www.oppaga.state.fl.us/reports/pdf/0154rpt.pdf.

45 The previous major amendment to Article V came in 1972, when the trial courts were
reorganized into a unified courts system funded by the counties, the state, and court users.
Prior to 1972, the Florida courts were a “hodgepodge of municipal courts, county courts,
justices of the peace and other court venues” with varying jurisdictions and funding court
sources. Id. at 1 (internal quotation marks omitted).

46 See Revision 7—Archives, FLa. ST. CourrTs, http://www.flcourts.org/gen_public/funding/
revision7-archives.shtml (last visited Mar. 8 2011).

47 The phases were scheduled for fiscal years: 2000-01 and 2001-02 for the state courts
system; 2001-02 and 2002-03 for state attorneys and public defenders; and 2002-03 and
2003-04 for clerks of the circuit and county courts. Act effective June 7, 2000, ch. 2000-
237, § 3(1)(a), (2)-(3), 2000 Fla. Laws 2299, 2301.

48 Act effective July 1, 2004, ch. 2003-402, sec. 40, § 29.004, 2003 Fla. Laws 3647, 3689-
90 (codified as amended at FLa. STAT. ANN. § 29.004 (West Supp. 2011)).

49 Id. sec. 40, § 29.004(1)-(2), (11), 2003 Fla. Laws at 3689-90. The additional essential
elements were: reasonable court reporting and transcription services, construction or lease of
facilities for the district courts of appeal and the Florida Supreme Court, court foreign lan-
guage and sign language interpreters and translators, expert witnesses, judicial assistants and
law clerks; masters and hearing officers, court administration, case management, basic legal
materials reasonably accessible to the public, the Judicial Qualifications Commission, and
offices of the appellate clerks and marshals and appellate law libraries. Id. sec. 40
§ 29.004(3)-(10), (12)-(13), 2003 Fla. Laws at 3689-90.

30 See Trial Court Budget Commission, Admin. Order No. AOSCO00-50, at 1 (Fla. Nov. 27,
2000), available at http://www.floridasupremecourt.org/clerk/adminorders/2000/sc00-50.
pdf.
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the element included.”’ With regard to mediation, there were several issues.>?
The one most relevant to this topic is that few trial courts funded—through
county funds or otherwise—circuit mediation programs. Given how difficult it
would be to identify sufficient funds to cover all of the agreed upon essential
elements, it was nearly impossible to argue that the state should fund something
that had not traditionally been funded by the counties.”®

As a result, the current posture of the state is that the following mediation
services are to be offered by the court and paid from state funds:

» Small claims mediation (civil cases less than $5,000)>*

 County cases above small claims (civil cases from $5,000 - $15,000)>°

» Family cases, wherein the parties combined income does not exceed

$100,000°° and

31 An exception to this general statement was the court reporting element because the legis-
lation defined the essential element as “reasonable” court reporting and transcription ser-
vices. Act effective July 1, 2004, ch. 2003-402, sec. 40, § 29.004(3), 2003 Fla. Laws at
3689. As one might expect, each circuit thought that their expenses for court reporting and
transcription services was reasonable and they were wildly different. Over the years since
the adoption of Revision 7, the court has spent a lot of time and resources defining this
element. See generally Comm’N OoN TRIAL COURT PERFORMANCE & ACCOUNTABILITY,
SuPREME COURT OF FLA., RECOMMENDATIONS FOR THE PROVISION OF COURT REPORTING
SErRVICES IN FLorIDA’s TriaL Courts (2007), available at http://www.flcourts.org/
gen_public/TCPACtReportingFinalReport.pdf; CoMmm’~N oN TRiaL COURT PERFORMANCE &
AccOUNTABILITY, SUPREME COURT OF FLA., RECOMMENDATIONS FOR THE PROVISION OF
CoURT REPORTING SERVICES IN FLORIDA’S TRIAL COURTS: SUPPLEMENTAL REPORT (2009),
available at http://www flcourts.org/gen_public/court-services/bin/CourtReportingSupple-
mentalReport2009.pdf.

52 For mediation, because every county operated differently, keeping the positions and level
of services exactly as it had been would merely have perpetuated the disparity of service that
Revision 7 was meant to eliminate. ComM’N oN TRIAL COURT PERFORMANCE & ACCOUNTA-
BILITY, SUPREME COURT OF FLA., RECOMMENDATIONS FOR ALTERNATIVE DISPUTE RESOLU-
TION SERVICES IN FLORIDA’S TRIAL CourTs 14-15 (2008) [hereinafter RECOMMENDATIONS
FOR ADR SEeRvVICES], available at http://www.flcourts.org/gen_public/court-services/bin/
ADR%20Mediation%20Report%2008-2008.pdf. As a result, the Office of the State Courts
Administrator contracted with consultants to assist court staff with developing a mediation
model that would be funded by the state. Id. at 15. The consultants generated a report that
formed the basis of what became a “comprehensive, statewide model for the delivery of
court-connected county, family, and dependency mediation services.” Id.

53 Even without circuit civil mediation, the funding request for the ADR element in fiscal
year 2004-05 was for $13.4 million dollars (including 146 positions). FY 2004-05 Revision
7 Budget, FLa. ST. Courrts, http://www.flcourts.org/gen_public/funding/bin/Differences%
20Court%20and%?20Leg.pdf (last visited Mar. 8, 2011).

34 RECOMMENDATIONS FOR ADR SERVICES, supra note 52, at 15. Mediation services are
provided for small claims cases and residential eviction cases for no additional charge to the
parties (beyond the court filing fee). Fra. StaTt. AnN. § 44.108(2) (West Supp. 2011).

35 RECOMMENDATIONS FOR ADR SERVICES, supra note 52, at 15. Parties are assessed $60
per person per scheduled session for county court cases (above small claims) unless they are
indigent. FLA. STAaT. AnN. § 44.108(2)(c).

36 RECOMMENDATIONS FOR ADR SERVICES, supra note 52, at 16. For families with a joint
income $100,000 and above, mediation may be required but the parties must select and pay
for a private mediator and are not eligible to utilize the services of the court-funded media-
tion program. Id. Parties with a joint income under $100,000 are eligible to utilize the
subsidized court program. Id. Unless they are indigent, they will be required to pay for
these services based upon the following sliding scale: $120 per person per scheduled session
when the parties” combined income is greater than $50,000 but less than $100,000; $60 per
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¢ Dependency cases.”’

Notably absent from this list of services are civil cases worth $15,000 and
above, which would include all mortgage foreclosure cases. Thus, while in
some states®® the court programs could be quickly retooled to offer mediation
services in mortgage foreclosure cases, in Florida, the state-funded ADR
offices are prohibited from devoting “significant” resources to handling mort-
gage foreclosure mediations and court mediation personnel are prohibited from
mediating foreclosure cases.>® Florida’s extensive development and infrastruc-
ture prevented it from being able to quickly mobilize to mediate mortgage fore-
closure cases.

C. “The Current Mediation Procedural Rules Will Not Work for
Foreclosure Cases.”

As was described above, the hallmark of Florida’s mediation program is
its extensive set of rules and procedures.®® Among the many procedural rules
governing court-ordered circuit mediation are procedures for selecting a media-
tor,®! what may be communicated to the court after mediation,®> who must
appear at the mediation, and sanctions for failure to appear,®> among others.
Because these rules were not drafted with mortgage foreclosure cases in mind,
some questioned whether they would be appropriate to handle these unusual
cases.

1. Selection of the Mediator

Rule 1.720(f) of the Florida Rules of Civil Procedure, provides that parties
have ten days from the order of referral to mediation in which to agree upon a
mediator. The mediator may be one certified by the Florida Supreme Court or
one who is not certified but is “otherwise qualified by training or experience to
mediate all or some of the issues in the particular case.”® While all cases

person per scheduled session when the parties’ combined income is less than $50,000; and
$60 per person per scheduled session in county court cases. FLA. STAT. AnN. § 44.108(2).
57 RECOMMENDATIONS FOR ADR SERVICES, supra note 52, at 16. The funding portion of
the statute does not include any reference to dependency mediation. At the time Revision 7
was implemented, less than half of the court programs were offering dependency mediation
services. Given that a significant number of the parents involved in dependency mediation
through the court program were indigent and the other parties were the Department of Chil-
dren and Families and Guardians ad Litem, there was strong support for dependency media-
tion to be offered with no additional fee assessment. Id. at 29. In fact, some programs
anticipated that dependency mediation would fail if the parties were forced to pay. Since
including a statement in the funding section that explicitly exempted dependency mediation
was deemed to be politically risky (given how expensive implementation of Revision 7 was
to the state, the legislature was anxious to recoup service fees wherever possible), the deci-
sion was made to remain silent on dependency mediation in that section. The impact has
been that there are no fees collected for dependency mediation.

38 See Kulp, supra note 7.

RECOMMENDATIONS FOR ADR SERVICES, supra note 52, at 15-16.

See supra notes 20-32 and accompanying text.

61 FrLa. R. Civ. P. 1.720(f).

62 Id. R. 1.730.

63 Id. R. 1.720(b).

64 Id. R. 1.720(f)(1)(B).
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involve some degree of power differences, mortgage foreclosure cases contain
extreme power differences. Homeowners typically have little or no experience
with legal processes while the banks and holders of the mortgage are “repeat
players.” Most individuals who are in danger of losing their homes to mort-
gage foreclosure do not have the resources to hire an attorney to protect their
interests; the mortgage holders are typically well represented.®> Given the
great disparity in power and knowledge about the process between the defen-
dant homeowner and the plaintiff mortgage holder, it was difficult to imagine
that the plaintiff would participate in discussions with the homeowner to agree
on the selection of a mediator—especially within ten days of the order of refer-
ral as the rule required.

Further, many homeowners report inability to reach anyone to talk to
about the substance of their situation,®® never mind the more mundane selection
of a mediator. While the rules contain a provision for the court to appoint a
mediator if the parties cannot agree,®” the courts rarely are called upon to make
these appointments because the vast majority of circuit mediations are con-
ducted by mediators selected by the parties.®® With mortgage foreclosure fil-
ings estimated at 383,147 during fiscal year 2009-10,% there would be a great
strain on court resources if the court had to manage the appointment of
mediators in each of these cases—especially without the assistance of the court
ADR programs which, as discussed above, would be statutorily prohibited from
providing assistance.

2. Appearance at Mediation

Rather than require “good faith” participation in mediation,’® the Florida
procedures provide that once the court orders mediation, the parties are
required to “appear” at the mediation.”’ Further, the rule provides for sanctions

65 The Florida Supreme Court Task Force on Residential Mortgage Foreclosure Cases iden-
tified the problem as:
Borrowers suffer from a significant imbalance of power when negotiating with their note-hold-
ers. Many do not understand the information, can be confronted with take it or leave it deals,
and can have unrealistic expectations of the loss mitigation process and/or available government
programs. Further, many borrowers, particularly in the subprime market, are not confident in
dealing with the significant document-based requirements of the loss mitigation process.
FINAL REPORT, supra note 1, at 48.
%6 Id. at 47.
67 Fra. R. Crv. P. 1.720(f)(2).
68 RESHARD, supra note 8, at 76.
%9 Lisa Goodner, Message from Lisa Goodner, State Courts Administrator, FuLL CT. PRESS
(Fla.), Spring 2010, at 1, http://www.flcourts.org/gen_public/pubs/bin/fcp_spring10.pdf.
70 See generally Roger L. Carter, Oh, Ye of Little [Good] Faith: Questions, Concerns and
Commentary on Efforts to Regulate Participant Conduct in Mediations, 2002 J. Disp.
REesoL. 367; Carol L. Izumi & Homer C. La Rue, Prohibiting “Good Faith” Reports Under
the Uniform Mediation Act: Keeping the Adjudication Camel Out of the Mediation Tent,
2003 J. Disp. ResoL. 67; John Lande, Using Dispute System Design Methods to Promote
Good-Faith Participation in Court-Connected Mediation Programs, 50 UCLA L. Rev. 69
(2002).
71 See generally Avril v. Civilmar, 605 So. 2d 988 (Fla. Dist. Ct. App. 1992). In Avril, the
court reversed an imposition of sanctions against a party for failing to “negotiate in good
faith” during a court-ordered mediation when the defendants’ attorney and a representative
of the insurance carrier appeared at the mediation, offered $1000 to settle the case, and then
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if a party “fails to appear at a duly noticed mediation conference without good
cause.””® Under the rule, a party’s appearance is defined as the physical pres-
ence of the following:

(1) The party or its representative having full authority to settle without further
consultation.

(2) The party’s counsel of record, if any.

(3) A representative of the insurance carrier for any insured party who is not such
carrier’s outside counsel and who has full authority to settle up to the amount of
the plaintiff’s last demand or policy limits, whichever is less, without further
consultation.”?

The theory behind this formulation was that if the court required the peo-
ple who actually have authority to settle the case to attend mediation, they will
make good use of their time and there would be no need to require “good faith”
participation,”* which would be both difficult to define and impossible to
enforce given the presumption of confidentiality which cloaks mediation.”

Supporting efforts to ensure that the right people attend the mediation, the
Mediator Ethics Advisory Committee’® opined in 1995

[i]f the parties [to a court-ordered mediation] display a reluctance to participate in the

orientation phase of the process, and the mediator is unable to persuade the parties to

participate, the mediator is not permitted to require the parties remain at mediation;
however, the mediator may report to the court the lack of appearance by the party or
parties pursuant to rule 1.720(b).7"

As a result of this opinion, it became generally accepted practice that the
requirement to “appear” at mediation meant the parties not only had to physi-
cally appear at the mediation but also had to allow the mediator to complete

“steadfastly refused to increase the offer.” Id. at 989-90. The court held that it is “clearly

not the intent [of the mediation statute] to force parties to settle cases they want to submit to

trial before a jury. There is no requirement that a party even make an offer at mediation, let

alone offer what the opposition wants to settle.” Id. at 990.

72 FLa. R. Civ. P. 1.720(b).

73 Id.

74 STANDING COMM. ON MEDIATION & ARBITRATION RULES, FLA. SUPREME COURT, FINAL

REeporT exhibit f, at 4 (1989).

75 At the time the procedural rules governing court-connected mediation were adopted in

1988, the confidentiality statute was as follows:
Each party involved in a court-ordered mediation proceeding has a privilege to refuse to disclose,
and to prevent any person present at the proceeding from disclosing, communications made
during such proceeding. All oral or written communications in a mediation proceeding, other
than an executed settlement agreement, shall be exempt from the requirements of Chapter 119
[Open Government] and shall be confidential and inadmissible as evidence in any subsequent
legal proceeding, unless all parties agree otherwise.

FLA. StaT. AnN. § 44.102(3) (West 2003) (repealed 2004).

76 In addition to having well-established procedural rules, Florida has had Standards of Con-

duct and a grievance procedure for mediators in place since 1992 along with an Ethics Advi-

sory Committee, which provides written opinions in response to questions posed by

mediators subject to the rules established in 1994. REsHARD, supra note 8, at 9, 96. At the

time the 1995 opinion was issued, the committee was called the Mediator Qualifications

Advisory Panel. Id. at 97. The name was changed in 2000 to the Mediator Ethics Advisory

Committee, which was more descriptive of its actual function. Id. at 100.

77 Mediator Qualifications Advisory Panel, Advisory Op. 95-009, at 3 (Fla. 1995), http://

www.flcourts.org/gen_public/adr/bin/MEAC%200pinions/1995%200pinion%20009.pdf

[hereinafter MQAP Advisory Op. 95-009] (emphasis added).
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his/her opening statement.”® In the event a representative appeared absent full
authority or refused to participate in, at a minimum, the opening statement by
the mediator, the mediator could report to the court that the party had not
appeared and thus would be subject to sanctions pursuant to rule 1.720 of Flor-
ida Rules of Civil Procedure.

In the context of mortgage foreclosure cases, this rule, as interpreted by
the Mediator Ethics Advisory Committee in 1995, would appear to have been
sufficient to require participation by all parties except for two countervailing
forces. First, the Rules of Civil Procedure make clear if no agreement has been
reached at mediation, the mediator “shall report the lack of an agreement to the
court without comment or recommendation.””® This prohibition against mak-
ing a comment or recommendation to the court would include any report that
someone without authority appeared at the mediation. Second, in 2004, the
Florida legislature adopted the Mediation Confidentiality and Privilege Act®
which established both confidentiality and privileges for mediation communi-
cations.®! The Act also defines when mediation begins and ends for purposes
of confidentiality and privilege.®? Pursuant to the Act, “[a] court-ordered medi-

78 The same opinion clarified that there was no rule that required a party to “negotiate in
good faith,” but if the parties refused to participate in an introductory statement “or comply
with the mediator’s request to be present when presentations are made . . . a mediator may
report to the court a party’s lack of appearance at mediation.” Id. at 2, 4.
79 FrLa. R. Civ. P. 1.730(a). With the consent of the parties, the mediator may also “identify
any pending motions or outstanding legal issues, discovery process, or other action by any
party which, if resolved or completed, would facilitate the possibility of a settlement.” Id.
80 FLA. STAT. ANN. §§ 44.401-.406.
81 The Act creates both confidentiality for “all mediation communications” and a privilege
for each mediation party “to refuse to testify and to prevent any other person from testifying
in a subsequent proceeding regarding mediation communications.” Id. § 44.405(1)-(2).
Notwithstanding [the confidentiality and privilege] subsections, there is no confidentiality
or privilege attached to a signed written agreement reached during mediation unless the parties
agree otherwise, or for any mediation communication:
(1) For which the confidentiality or privilege against disclosure has been waived by all
parties;
(2) That is willfully used to plan a crime, commit or attempt to commit a crime, conceal
ongoing criminal activity, or threaten violence;
(3) That requires a mandatory report pursuant to chapter 39 or chapter 415 solely or the
purpose of making the mandatory report to the entity requiring the report;
(4) Offered to report, prove, or disprove professional malpractice occurring during the
mediation, solely for the purpose of the professional malpractice proceeding;
(5) Offered for the limited purpose of establishing or refuting legally recognized grounds
for voiding or reforming a settlement agreement reached during a mediation; or
(6) Offered to report, prove, or disprove professional misconduct occurring during the
mediation, solely for the internal use of the body conducting the investigation of the
conduct.
Id. § 44.405(4)(a).
82 One of the reasons the statute codified such an early beginning point for mediation was
because of Mediator Ethics Advisory Committee Opinion Number 97-009 in which a Florida
Supreme Court certified county, family, and dependency mediator inquired, under the origi-
nal confidentiality language, whether information obtained “prior to the commencement of
mediation” is covered by confidentiality. Mediator Qualifications Advisory Panel, Advisory
Op. 97-009, at 1-2 (Fla. 1997), http://www flcourts.org/gen_public/adr/bin/MEAC%20opin-
ions/1997%200pinion%20009.pdf. The situation presented was as follows. The circuit
court mediation program had an eligibility cap of $50,000 for family (dissolution) cases. Id.
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ation begins when an order is issued by the court™®? not at the time the parties
gather together for mediation or after the mediator begins his or her opening
statement. Thus, even if a representative’s lack of authority is known before
the mediator delivers an opening statement, for purposes of confidentiality,
mediation has already begun and “mediation communications”—including
those disclosing lack of authority—would be confidential.

The inherent conflict between the statute, the appearance rule, and general
practice was brought to light in 2006 when a county court mediator submitted
the following question to the Mediator Ethics Advisory Committee.

Upon reaching an impasse, (but only because a litigant did NOT have full settlement
authority, even though they were instructed to have such on the NOTICE TO
APPEAR FOR PRETRIAL CONFERENCE/MEDIATION, arnd, told the Judge they
had the FULL AUTHORITY), is it a breach of Confidentiality to state on the Stipula-
tion in the open body, “Did not have FULL settlement authority”?84

The Committee responded that it would be a violation of the Confidential-
ity and Privilege Act,®> Florida Rules of Civil Procedure 1.730(a), which states
“[i]f the parties do not reach an agreement as to any matter as a result of media-
tion, the mediator shall report the lack of an agreement to the court without
comment or recommendation,”®® and ethical rule 10.360(a) of the Florida Rules
for Certified and Court-Appointed Mediators, which states “[a] mediator shall
maintain confidentiality of all information revealed during mediation except
where disclosure is required or permitted by law or is agreed to by all
parties.”®”

In answering the mediator’s question, the Committee noted the signifi-
cance of the adoption of the Mediation Confidentiality and Privilege Act and
therefore the Committee was “obligated to recede from the opinions offered in
95-009%8, 99-002,%° and 2001-010°° relating specifically to the mediator’s
report to the court based on nonappearance. . . . Under the circumstances

at 1. Prior to scheduling mediation, the program sent a questionnaire, which included,
among other things, disclosure of the party’s gross annual income. Id. The husband
returned his form indicating his gross income at $70,000. Id. Since it was above the
$50,000 cap, the program canceled the upcoming mediation. Id. Following the cancellation,
the wife’s attorney requested a copy of the husband’s questionnaire for “income proof and
impeachment purposes” because the husband had testified at a deposition that his income
was $25,000. Id. The MQAP responded that “a general questionnaire sent to all parties
prior to a scheduled mediation is part of a mediation proceeding and should therefore be
treated as a confidential document.” Id.

83 FLA. STAT. ANN. § 44.404(1).

84 Mediator Ethics Advisory Comm., Advisory Op. 2006-003, at 1-2 (Fla. 2006), http://
www . flcourts.org/gen_public/adr/bin/ MEAC%20opinions/ MEAC%?200pinion%202006 -
003.pdf [hereinafter MEAC Advisory Op. 2006-003].

85 FLA. STAT ANN. §§ 44.401-.406.

86 FLa. R. Civ. Proc. 1.730(a).

87 FrLa. R. CERTIFIED & COURT-APPOINTED MEDIATORS 10.360(a).

88 See generally MQAP Advisory Op. 95-009, supra note 77; see also supra text accompa-
nying notes 77-78.

89 Opinion 99-002 addressed several different questions. Mediator Qualifications Advisory
Panel, Advisory Op. 99-002, at 1-2 (Fla. 1999), http://www flcourts.org/gen_public/adr/bin/
MEAC%200pinions/1999%200pinion%20002.pdf. For purposes of this discussion, the
only relevant question was 99-002(c) in which the Florida Supreme Court certified county,
family, and circuit mediator inquired whether a mediator was
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[described], the mediator is limited to reporting that no agreement was
reached.”' While this was of potential significance in all cases, given the
unique dynamics of mortgage foreclosure cases, it was even more problematic.
The plaintiffs in foreclosure cases asserted it would be physically impossible
for them to send representatives with full authority to every mediation given the
tremendous case volume.”? If confidentiality prevented anyone from reporting
noncompliance, the procedural rule would be unenforceable and therefore
meaningless, and mediation would be ineffective. The combined problems of
lack of administrative staff to handle the huge number of cases, lack of
mediators who were ready to accept these cases, lack of financial resources by
the homeowner parties to pay for mediation, lack of willingness for the plain-
tiffs to engage in negotiations, and procedural impediments meant that there
would be no easy fix to the mortgage foreclosure crisis.

On the other hand, outside forces began to shift and the plaintiffs no
longer had all of the power. The federal government adopted programs like
Home Affordable Modification Program (HAMP), which was “designed to
enable borrowers that meet eligibility requirements to avoid foreclosure by

authorized (or required if requested to do so by the adverse effective party) to file a written
report . . . in order to indicate to the court the mediation could not commence because of the non-
appearance of a party, or party with full authority, or that the mediation had to be terminated
because the party claiming to have full authority did not have full authority?

Id. In response, the MEAC opined that if the mediation did not begin “because of the
absence of full authority by one or more of the parties| ], the mediation never began and the
mediator may report to the court that one or more of the parties did not appear.” Id. When
the mediation is concluded after it commenced because of perceived or actual lack of author-
ity, based on information revealed in caucus to the mediator, the mediator is prohibited from
revealing this to the other party or the court. /d. at 4-5. Finally, if the revelation of lack of
authority is made in front of the other party, the party may decide to proceed with or end the
mediation. Id. at 5. Under this scenario, if the party chooses not to go forward with the
mediation, “the mediator may make a report to the court that one or more of the parties did
not appear at the mediation.” Id.

90 In 2001, a question similar to MEAC 99-002 was submitted by a Florida Supreme Court
certified county mediator in the context of small claims mediation. Mediator Ethics Advi-
sory Comm., Advisory Op. 2001-010, at 1 (Fla. 2002), http://www.flcourts.org/gen_public/
adr/bin/MEAC%20o0pinions/MEAC%200pinion%202001-010.pdf. Specifically, the media-
tor referenced “a serious and ongoing problem” that representatives who may appear on
behalf of parties so long as they have “full authority”” were stating to the judge that they had
authority prior to the judge’s referral of the case to mediation, and then informing the media-
tor, once mediation had begun, that in fact they did not have authority. Id. The mediator
inquired, “would simply informing the judge of a violation of rule 1.750 [the appearance rule
of small claims cases] constitute a violation of the confidentiality of mediation?” Id.
Although this question was submitted after the adoption of the Mediation Confidentiality and
Privilege Act, the MEAC reiterated its previous opinion as stated in 99-002 that “when a
mediation does not begin because one or more of the parties does not have full authority the
mediator may report to the court that one or more of the parties did not appear at the media-
tion pursuant to the Florida Rules of Civil Procedure.” Id. at 2 (internal quotation marks
omitted).

91 MEAC Advisory Op. 2006-003, supra note 84, at 1. The Committee clarified that the
restriction placed on mediator reporting was only for communications relating to appearance.
Id. at 2. The mediator was still permitted to “report nonappearance in the event that a party
did not physically appear at the mediation.” Id. (emphasis added).

92 FiNaL REPORT, supra note 1, at 11.
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modifying loans.”® In addition, as the real estate market continued to drop,
foreclosing on homes no longer was as attractive to the plaintiff mortgage hold-
ers. In many instances, the properties were worth less than the mortgage and if
the bank was fortunate enough to sell the home, it would be sold at a dis-
count.®* Suddenly, negotiating with the person in the home became more
attractive. It was against this backdrop that the Florida judiciary had to decide
how to intervene.

III. REsSPONSES TO THE MORTGAGE FORECLOSURE CRISIS

A. Florida Supreme Court Task Force on Residential Mortgage
Foreclosure Cases

Initially, the response to the crisis was piecemeal with individual chief
judges establishing programs for their individual circuit—or in some cases spe-
cific to a single county within a multi-county circuit—°° rather than a coordi-
nated state response. The most comprehensive attempt to address all of the
issues identified above was pursued by three circuits on a contractual basis,
with the non-profit Collins Center for Public Policy.”® In these circuits, “man-
aged” mediation services”” were provided pursuant to administrative orders.”®

93 About HMPadmin.com, HMPADMIN.coMm, https://www.hmpadmin.com/portal/resources/
overview.jsp (last visited Mar. 8, 2011).
94 Grorrry WALSH, NAT'L CONSUMER LAw CTR., STATE AND LocaL FORECLOSURE MEDI-
ATION ProGrAMs: Can THEY Save Howmes? 3 (2009), available at http://www.nclc.org/
images/pdf/foreclosure_mortgage/mediation/report-state-mediation-programs.pdf.
95 Some circuits, such as the Ninth Judicial Circuit, attempted to treat foreclosure cases
similarly to other circuit civil cases—namely, requiring plaintiffs to schedule mediation with
a certified mediator prior to requesting a trial date. Mandatory Circuit Court Mediation for
Owner-Occupied Residential Mortgage Foreclosures, Admin. Order No. 2009-02, at 2 (Fla.
Cir. Ct. 9th Feb. 25, 2009), available at http://www .ninthcircuit.org/programs-services/dis-
pute-resolution-services/downloads/2009-02.pdf. Others, such as the Twelfth Judicial Cir-
cuit, required servicers to attempt a telephone conference—without any neutral person to
facilitate the conversation—with the homeowner prior to requesting a trial date. FiNaL
REePORT, supra note 1, at 28. Others, such as the Fifteenth Judicial Circuit, created low
administration court-based models to provide mediation services in many cases, ignoring the
funding prohibition. See generally Homestead Foreclosure Actions by Institutional Lenders,
Admin. Order No. 3.305-1/09 (Fla. Cir. Ct. 15th Jan. 2009), vacated as obsolete, Admin.
Order No. 3.305-7/10 (Fla. Cir. Ct. 15th July 16, 2010), available at http://www.jeffb-
lampert.com/documents/Admin3.305.pdf.
9 The Collins Center for Public Policy “was established in 1988 as a statewide nonprofit
organization to seek out creative, non-partisan solutions to Florida’s toughest issues.” Col-
lins Center—About Us, CoLLiNns CTR. FOrR PuB. PoLicy, http://www.collinscenter.org/
?page=about_us (last visited Mar. 8, 2011). The Collins Center had experience with provi-
sion of managed mediation services because they were the entity retained by the Florida
Department of Financial Services (DFS) to manage the hurricane mediation program from
2004 to 2008. Model Mediation Program Helps Resolve Damages After 8 Hurricanes, CoL-
LiNs CtrR. FOR PuB. PoLicy, http://www.collinscenter.org/?page=HurricaneMediation (last
visited Mar. 8, 2011).
97 Managed mediation was defined by the Florida Supreme Court Task Force on Residential
Mortgage Foreclosure Cases as:

[M]ediations, conducted on a large scale basis across the state, which involve substantially simi-

lar issues, which can be coordinated by an outside coordinator to best assist the parties to best

use their time, effort and resources to achieve resolution. In order to have managed mediation,
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A major problem with this individualized approach was that there were at least
twenty®® different sets of rules and procedures for attorneys and mortgage hold-
ers to learn. In addition, some of the carefully developed rules governing medi-
ation were ignored in the interest of expediency.'®

Recognizing the need for a statewide response to address the complex
implementation issues, in March 2009, Chief Justice Peggy Quince'®! entered

you must have management who will contact and enroll the parties, make the necessary referrals,

supervise the exchange of information, recruit and train the mediators, schedule, monitor compli-

ance, and report and evaluate program effectiveness.
FiNAL REPORT, supra note 1, at 30.
98 On February 26, 2010, the chief judges from these three circuits held a joint ceremony via
video conferencing technology at which time the chief judges signed administrative orders
that implemented managed mediation for all owner occupied residential foreclosure cases
filed in their circuits. Residential Mortgage Foreclosure Mediation Program (RMFM),
Frst Jup. Circurr Fra., http://www firstjudicialcircuit.org/programs-and-services/mort-
gage-foreclosure (last visited Mar. 8, 2011). The First and Nineteenth Judicial Circuits
began their programs in March 2009 pursuant to administrative orders. Case Management
Order and Mandatory Referral of Residential Mortgage Foreclosure Cases to Mediation,
Admin. Order No. 2009-18, at 9 (Fla. Cir. Ct. 1st Mar. 17, 2009), available at http://www.
firstjudicialcircuit.org/zones/org1/uploads/A0200918.pdf; Case Management of Residential
Foreclosure Cases and Mandatory Referral of Mortgage Foreclosure Cases Involving
Owner-Occupied Residents to Mediation, Admin. Order No. 2009-01, at 8 (Fla. Cir. Ct. 19th
Feb. 20, 2009), available at http://www.circuitl9.org/documents/A0O/2009-01%20Foreclo-
sure%20Mediation.pdf. The Eleventh Judicial Circuit began its program on May 1, 20009.
Establishment of 11th Circuit Homestead Access to Mediation Program (“CHAMP”) for
Case Management of Residential Foreclosure Cases, Admin. Order No. 09-08, at 7 (Fla. Cir.
Ct. 11th Apr. 2009), available at http://reports.jud11.flcourts.org/Administrative_Orders/1-
09-08-Establishment%200f%20HOME%20Mediation%20Program.pdf. ~While the chief
judges and chief administrative judges from the three circuits consulted with each other
regarding implementation of managed mediation, the orders were not identical. Many of the
provisions recommended by the Task Force and eventually adopted by the Florida Supreme
Court were piloted in these three circuits. See generally Case Management of Residential
Foreclosure Cases and Mandatory Referral of Mortgage Foreclosure Cases Involving Home-
stead Residences to Mediation, Admin. Order No. 2010-01 (Fla. Cir. Ct. 1st Feb. 26, 2010),
available at http://www firstjudicialcircuit.org/sites/default/files/document_library/AO2010-
01.pdf; Case Management of Residential Foreclosure Cases and Mandatory Referral of
Mortgage Foreclosure Cases Involving Homestead Residences to Mediation, Admin. Order
No. 10-03 Al (Fla. Cir. Ct. 11th Mar. 17th, 2010), available at http://reports.jud11.flcourts.
org/Administrative_Orders/1-10-03-A1-Foreclosure %20Case%20Management%20Referral
%20Homestead%20Residences %20to%20Mediation.pdf; Case Management of Residential
Foreclosure Cases and Mandatory Referral of Mortgage Foreclosure Cases Involving Home-
stead Residences to Mediation, Admin. Order 2010-03 (Fla. Cir. Ct. 19th Feb. 26, 2010),
available at http://www .circuit19.org/documents/A0/2010-03%20RMFP.pdf.
99 Each circuit developed its own approach to the crisis, and, in some cases, each county
within a circuit developed a different approach.
190 For example, using individuals who were not certified as circuit court mediators and
who were not selected by agreement of the parties, requiring parties to pay for services that
the legislature had not authorized, and requiring reports from mediators that were not permit-
ted under the Mediation Confidentiality and Privilege Act. See FLA. STAT. ANN. § 44.401-
406 (West Supp. 2011).
101 The chief justice is the chief administrative officer for the state courts. In 2009, a Judi-
cial Branch Governance Study Group was created “to examine the present governance sys-
tem of the branch and further strengthen its capacity to support the effective and efficient
management of the courts.” Judicial Branch Governance Study, Admin. Order No.
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an administrative order'* establishing a Task Force to recommend “policies,
procedures, strategies, and methods for easing the backlog of pending residen-
tial mortgage foreclosure cases while protecting the rights of parties” through
“mediation and other alternative dispute resolution strategies, case management
techniques, and approaches to providing pro bono or low-cost legal assistance
to homeowners.”'%® Given the exigent circumstances surrounding the mort-
gage foreclosure crisis,'® the Task Force was charged with submitting an
interim report by May 8, 2009, and a final report by August 15, 2009.'°° In
order to accomplish its task in the compressed time frame, the Task Force split
into two subcommittees, one focused on case management and the other on
alternative dispute resolution.'®® This Article focuses primarily on the ADR
subcommittee which was chaired by Dr. Gregory Firestone.'?”

By the time the Task Force was created there was a great deal of animosity
amongst the various factions that would ultimately be governed by the dispute
resolution processes. Defense attorneys—especially those who worked in legal
aid/services offices—accused the plaintiffs of filing suits in which they were
not legally the mortgage holder due to securitization.'®® The plaintiffs bar
accused the defendants of mounting frivolous defenses just to delay the inevita-

AOSC09-43, at 1-2 (Fla. Oct. 19, 2009), available at http://www.floridasupremecourt.org/
clerk/adminorders/2009/A0SC09-43.pdf.

102 Task Force on Residential Mortgage Foreclosure Cases, Admin. Order No. AOSC09-8,
at 1-2 (Fla. Mar. 27, 2009), available at http://www floridasupremecourt.org/clerk/admi-
norders/2009/A0SC09-8.pdf.

103 Jd. at 2. Because there was no budget for the Task Force, it created on-line surveys for
borrowers, lenders, and judges rather than host public hearings. INTERIM REPORT, supra
note 3, at 6.

104" An economic analysis of the situation by The Washington Economic Group found “Due
to Florida’s growing population and the significant increase in the number of Real Property/
Mortgage Foreclosure cases filed, the court caseload throughout the state has grown dramati-
cally and, as a result, has created growing and serious backlogs within the court system.
This situation is adversely impacting the competitiveness of the State to create, retain and
expand jobs and private-sector enterprises.” WasH. EcoN. Grp., INc., supra note 5, at 1.
105 Task Force on Residential Mortgage Foreclosure Cases, Admin. Order No. AOSC09-8,
at 2.

106 INTERIM REPORT, supra note 3, at 4.

107 At the time of his appointment as chair of the subcommittee, Dr. Firestone was also
vice-chair of the Supreme Court Committee on Alternative Dispute Resolution Rules and
Policy. Also serving on the subcommittee were April Charney, a legal aid attorney; Judge
Burton Conner, who had been instrumental in setting up the Nineteenth Judicial Circuit’s
mortgage foreclosure mediation program through the Collins Center and was also a member
of the Supreme Court Committee on ADR Rules and Policy; Sandra Fascell Diamond, an
attorney and immediate past chair of The Florida Bar Real Property, Probate and Trust Sec-
tion who was instrumental in setting up The Florida Bar’s attorney assistance program for
individuals in foreclosure; Michael Fields, non-attorney government relations expert with
Bank of America (former president of the Tallahassee offices of Bank of America); Judge
Lee Haworth, chief judge from the Twelfth Judicial Circuit; Perry Itkin, attorney-mediator
and member of the Supreme Court Committee on ADR Rules and Policy; and Rebecca
Storrow, ADR director for the Fifteenth Judicial Circuit (at the time of her appointment and
service. She has since resigned from that position). Judge Jennifer Bailey, chair of the
Mortgage Foreclosure Task Force—who was also instrumental in establishing the mortgage
foreclosure mediation program in the Eleventh Judicial Circuit through the Collins Center—
served ex officio on both subcommittees.

108 FinaL REPORT, supra note 1, at 46-47.
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ble.'” Developing a set of common principles provided an initial consensus in
what would be a difficult discussion.''® The principles are included here to be
instructive to others embarking on similar tasks when faced with polarized
participants:

* We recognize and will not impair legal, equitable and constitutional rights which
form the basis of foreclosure actions.

* We will strive to be consistent with existing statutes, rules, case law, and policies
(or as amended).

* Our recommendations will be cost effective and affordable.

* We will promote and recommend public education on mortgage foreclosure issues.

* We will be responsive to the needs of various stake holders in designing and imple-
menting case management and ADR process [sic].

* Our solutions will value uniformity and simplicity.

* Whatever we recommend will contain a program evaluation component to assess
program effectiveness.!!!

In addition to these general principles, the ADR Subcommittee adopted
principles specific for its work, which included the following:

* Foreclosure ADR should promote the free and confidential exchange of informa-
tion and avoid disclosure of information to parties not controlled by confidentiality.

* Foreclosure ADR should preserve mediation as a confidential process under the

Mediation Confidentiality and Privilege Act.

Foreclosure ADR should have consistent objective criteria for referral.

* The Task Force should consider a range of ADR methods.

* Our ultimate recommendation should include a process for approval of other forms

of ADR as proposed by chief judges in order to explore innovation and best prac-

tices in this dynamic environment.

Foreclosure ADR should invite all defendants to participate in the ADR process.

* Foreclosure ADR should provide that neutrals are specifically trained to serve as

ADR foreclosure neutrals.

Foreclosure ADR should provide participants with opportunity to become prepared

to participate constructively in ADR.

* Our solutions should minimize the financial impact of ADR on the parties.

* Our solutions should be accessible to residential mortgage foreclosure ADR
participants.

* Our solutions should utilize only Florida Supreme Court certified circuit mediators
to mediate residential foreclosures.

* Our solutions should provide that the parties exchange essential information prior
to mediation.

109 See Ben-Ezra & Katz, P.A.’s Objection to the Proposed Amendments to the Florida
Rules of Civil Procedure and Forms for Use with the Rules of Civil Procedure Submitted by
the Supreme Court’s Task Force on Residential Mortgage Foreclosure Cases at 5, In re
Amendments to Fla. Rules of Civil Procedure, No. SC09-1460 (Fla. Oct. 1, 2009) [hereinaf-
ter Ben-Erza & Katz, P.A.’s Objection], available at http://www.floridasupremecourt.org/
pub_info/summaries/briefs/09/09-1460/Filed_10-01-2009_Comment_Ben-Ezra.pdf.

110 Gregory Firestone had success with this approach when he served as official observer to
the National Conference of Commissioners of Uniform State Laws initially for the Academy
of Family Mediators and later for the Association for Conflict Resolution during the drafting
of the Uniform Mediation Act. See generally Gregory Firestone, An Analysis of Principled
Advocacy in the Development of the Uniform Mediation Act, 22 N. ILL. U. L. Rev. 265
(2002).

U1 INTERIM REPORT, supra note 3, at 7-8.
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* We should establish a definition of what “Appearance at mediation” means, which

is a work in progress.''?

By the time the interim report was filed, the Task Force had reached con-
sensus that an ADR program would be designed for the court’s considera-
tion,''? the Task Force would only address cases which had already been
filed,''* uniformity was needed, and due to budgetary constraints and time con-
straints the Task Force would not hold public hearings but would instead gather
information through surveys and other requests for written submissions.''?

The Task Force submitted its Final Report and Recommendations on
August 17, 2009.''¢ Given the continuing budget crisis, the Task Force did not
include recommendations for foreclosure case managers, additional judges and
support staff, special magistrates, or court-funded mediation."'” The recom-
mendations focused on the use of mediation through a residential mortgage
foreclosure mediation program and case management techniques which could
be implemented at low or no cost. The statewide mediation program was to be
implemented primarily via adoption by the chief justice of the Florida Supreme
Court of a model administrative order, which in turn would be adopted by the
chief judges in each judicial circuit.''®

Key features of the mediation program recommended by the Task Force
include:

 Mandatory referral to mediation''® of all foreclosure cases involving

residential homestead property unless the plaintiff'*® and borrower
agree otherwise, or unless a comparable pre-suit mediation was
conducted;

12 1d. at 8-9.

113 There was a minority opinion that raised concerns that the “issues involving securitized
mortgages” would be not be appropriate for mediation and should instead be resolved by a
court. Id. at 9.

114 This decision was based on jurisdictional concerns not on the merits. Since the Task
Force was appointed by the chief justice of the Florida Supreme Court, it was obligated to
focus on activities within the jurisdiction of the judiciary. Obviously, prior to a foreclosure
filing, courts have no jurisdiction to require the parties to do anything.

115 FinaL REPORT, supra note 1, at 7. The Task Force also invited key stakeholders to meet
via conference call with the Task Force to gather a larger perspective. Id. at 9. Among
those invited were a foreclosure counseling expert, attorneys from two of the large volume
plaintiff firms and one from a mid-size plaintiff firm, an experienced foreclosure defense
attorney, a team of lenders and servicers, and the president of the Collins Center. Id.

16 Jd. at 1.

U7 Id. at 4.

118 ‘While the Florida Supreme Court adopted the Task Force’s recommendations on
December 28, 2009, the order contained no deadline for the chief judges to adopt their
administrative orders and, consequently, there was no deadline for the establishment of mort-
gage foreclosure mediation for the state. See generally Final Report and Recommendations
on Residential Mortgage Foreclosure Cases, Admin. Order No. AOSC09-54 (Fla. Dec. 28,
2009), available at http://www floridasupremecourt.org/clerk/adminorders/2009/AOSC09-
54.pdf.

119 The program manager was required to schedule mediation “[n]o earlier than 60 days and
no later than 120 days after suit is filed.” FinaL ReporT, supra note 1, app. J, at 9.

120 The Task Force had many discussions as to how to refer to the “plaintiff” initially start-
ing with calling the parties the “lender” and the “borrower.” Since many of the cases
involve a “servicer” rather than the original “lender” and there may have been questions with
the chain of title, the more generic reference to “plaintiff” was adopted.



Spring 2011] FORECLOSURE MEDIATION IN FLORIDA 325

e Mediation would be managed by an “independent, nonpartisan, non-
profit organization which has demonstrable ability to assist the courts
with managing the large number of residential mortgage foreclosure
actions”!'?! that had been filed;

* Mediation to be conducted by a Florida Supreme Court certified circuit
court mediator'>?> who had received supplemental training specific to
mortgage foreclosure cases;'??

« Referral of the borrower to foreclosure counseling prior to mediation;'**

* Early exchange of borrower and lender information prior to
mediation;'?’

* Requirement that counsel for the plaintiffs in all newly filed residential
mortgage foreclosure actions involving property that is not a homestead
residence “affirmatively certify whether the origination of the note and
mortgage sued upon was subject to the provisions of the Federal Truth
in Lending Act, Regulation Z . . . [and] whether the property is a home-

121 FinaL ReporT, supra note 1, app. J, at 3. While the Model Administrative Order
included “nonprofit” in the description of the mediation manager, the Parameters for Provid-
ers of Managed Mediation Services stated that the Managed Mediation Provider should be a
“[nJon-profit entity, or associated with a reputable organization of proven competence,
autonomous and independent of the judicial branch.” Id. app. N, at 1.
122 From 1988 to 2007, in order to be certified by the Florida Supreme Court as a circuit
mediator, one had to be a Florida attorney with five years of Florida practice or be a retired
judge from any U.S. jurisdiction along with having completed a Florida Supreme Court
certified forty-hour circuit mediation training program, and a mentorship. 1994 CompEN-
DIUM, supra note 43, at 5-1. In November 2007, the Florida Supreme Court revised the
certification scheme to remove educational barriers by adopting a point system. See gener-
ally Petition of the Alternative Dispute Resolution Rules and Policy Committee on Amend-
ments to Florida Rules for Certified and Court-Appointed Mediators, 969 So. 2d 1003 (Fla.
2007). Under the current system, for initial certification as a circuit (non-family) mediator,
one must have at least a bachelor’s degree and one hundred points. Fra. R. CErTIFIED &
CourT-ApPPOINTED MEDIATORS 10.100(d). One receives thirty points for completion of the
required training program and thirty points for the required mentorship experience. Id. R.
10.100 (d)(1), (3). In addition, the applicant must have at least twenty-five points in “educa-
tion/mediation experience.” Id. R. 10.100(d)(2). “Additional points above the minimum
requirements may be awarded for completion of additional educational/mediation experi-
ence, mentorship, and miscellaneous activities.” Id. R. 10.100(d).
123 See Residential Mortgage Foreclosure Training Standards, infra Appendix C.
124 There was agreement from all sides that “foreclosure counseling served to assist in edu-
cating borrowers, documenting and promoting the loss mitigation effort, and aided in the
effective effort to resolve these cases.” FINAL REPoOrT, supra note 1, at 9. The Task Force
saw Foreclosure counseling as critical to the program, going so far as to make failure of the
borrower to participate in foreclosure counseling as cause for terminating the case from the
mediation program. Id. app. J, at 8.
125 The borrower could request from the plaintiff any of the following information and
documents by delivering a written request for the information to the program manager no
later than twenty-five days prior to the mediation:

[d]ocumentary evidence the plaintiff is the owner and holder in due course of the note and

mortgage sued upon[; a] history showing the application of all payments by the borrower during

the life of the loan[; a] statement of the plaintiff’s position on the present net present value of the

mortgage loan (sic)[; tlhe most current appraisal of the property available to the plaintiff.
Id. app. J, at 7. If requested, plaintiff’s counsel was “responsible for assuring Plaintiff’s
Disclosure For Mediation is electronically transmitted to the web-enabled information plat-
form . . . no later than 3 business days before the mediation session.” Id. app. J, at 8.
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stead residence.” Plaintiff’s counsel was prohibited from responding to
the certification with “‘unknown,” ‘unsure,” ‘not applicable,” or similar
nonresponsive statements.”'?® If the property is to be included for
mediation, plaintiff’s counsel must also certify “the identity of the plain-
tiff’s representative who will appear at mediation.”'?’
» Ability of plaintiff’s representative to appear by telephone (or other
“communication device”);!??
* Required data collection for assessment of the program.'?®
In addition to the ADR components, the Task Force made some case man-
agement recommendations. It is important to remember that given the magni-
tude of the crisis, ADR alone would not be able to provide relief. The key
features of the case management recommendations are listed below in order to
provide a sense of the additional recommendations but not explained in detail.
* Differentiated processing for three types of cases:
* Homestead properties that are referred to mediation
* Vacant and abandoned properties
¢ Other foreclosure cases'*°

126 Case Management of Residential Foreclosure Cases and Mandatory Referral of Mort-
gage Foreclosure Cases Involving Homestead Residences to Mediation, Admin. Order No.
2010-01, at 5 (Fla. Cir. Ct. 1st Feb. 26, 2010), available at http://www firstjudicialcircuit.
org/sites/default/files/document_library/AO2010-01.pdf; FinaL RePoORT, supra note 1, app.
J, at 6.
127 FINAL REPORT, supra note 1, app. J, at 6. Plaintiff’s counsel was permitted to designate
more than one representative but at least one of the designated representatives was required
to attend “any mediation session scheduled.” Id. Form A could be amended up to five days
prior to the scheduled mediation session. Id.
128 Jd. at 8; Final Report and Recommendations on Residential Mortgage Foreclosure
Cases, Admin. Order No. AOSC09-54, app. A, at A-3 (Fla. Dec. 28, 2009), available at
http://www.floridasupremecourt.org/clerk/adminorders/2009/A0SC09-54.pdf (*“‘Communi-
cation equipment’ means a conference telephone or other electronic device that permits all
those appearing or participating to hear and speak to each other . . . .”). The Task Force
included in its report a strongly written statement that the recommendations of the Task
Force must not compromise “the traditional mediation framework and structure, which has
been established over a quarter century’s work and which is acknowledged as a leading
national mediation framework among the states.” FINAL REePORT, supra note 1, at 28-29.
The recommended modification of the plaintiff’s appearance requirement “must not provide
any opening or opportunity for those who wish to avoid traditional appearance in mediation
in non-foreclosure matters to use these recommendations to try to erode the superstructure of
mediation created in Florida statutes and years of rules work.” Id. at 29.
129 The Supreme Court Committee on Alternative Dispute Resolution Rules and Policy was
directed to implement a reporting system to collect data on “the number of cases statewide
that are referred to managed mediation programs; whether the cases were settled, adjourned,
or ended in impasse; and other relevant information.” Final Report and Recommendations
on Residential Mortgage Foreclosure Cases, Admin. Order No. AOSC(09-54, at 8. The
court specified that the success of the program would be evaluated based on:
(1) the percentage of cases referred to the program that result in the program manager success-
fully contacting borrowers; (2) the percentage of scheduled mediation failing to go forward
because plaintiff’s representative did not appear; (3) the percentage of scheduled mediations
failing to go forward because the borrower did not appear; and (4) the percentage of mediations
resulting in partial or complete agreements compared to those resulting in impasse.
Id. at 8-9.
130 FiNaL REPORT, supra note 1, at 8. “Other foreclosure cases” would include “tenant-
occupied or non-borrower-occupied properties, in which the borrower has been unable to
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* A rule change to require verification of mortgage foreclosure
complaints'3!
* An amended civil cover sheet to include additional categories for mort-
gage foreclosure.'??
The report included a proposed administrative order for the chief justice to
adopt and amendments to the rules of civil procedure and forms for use with
the rules of civil procedure.

B. Task Force Response to Comments on the Procedural Rules

The Florida Supreme Court bifurcated the procedural rule amendments
from the rest of the Report'** and the amendments were published for comment
in The Florida Bar News on September 15, 2009.'** Comments'*> came from
individual lawyers, the Florida Bankers Association, Legal Services organiza-
tions, a judicial circuit, the Supreme Court Committee on Alternative Dispute
Resolution Rules and Policy, and a “full-time working mother representing her-
self pro se in a Palm Beach County foreclosure action.”'*® Most of the com-
ments addressed the specific rule revision requiring verification of complaints
in residential mortgage foreclosure cases'*” and the suggested adoption of a
new Affidavit of Diligent Search form to require disclosure of efforts made by
plaintiffs to locate defendants.'*® Of those commenting on the mediation pro-

communicate with the plaintiff to resolve the case, and which may be referred to the man-
aged mediation program at equal cost to both parties.” Id.

131 Florida Rule of Civil Procedure 1.110(b) would be amended to require a verification to
be attached to foreclosure actions in the form of an “oath, affirmation, or the following
statement: ‘Under penalty of perjury, I declare that I have read the foregoing, and the facts
alleged therein are true and correct to the best of my knowledge and belief.”” In re Amend-
ments to Fla. Rules of Civil Procedure, No. SC09-1460, at 13 (Fla. Feb. 11, 2010), available
at http://www floridasupremecourt.org/decisions/2010/sc09-1460.pdf.

132 The original coversheet contained one category that included real property and mortgage
foreclosure. FINAL REPORT, supra note 1, app. K, at 5. The proposed amendment created a
separate category for real property and another for mortgage foreclosure with three subcat-
egories: residential homestead properties, residential non-homestead properties, and com-
mercial properties. Id.

133 In re Amendments to Fla. Rules of Civil Procedure, No. SC09-1460, at 2-3 n.1.

134 Proposed Rules Dealing with Foreclosures, FLA. B. NEws, Sept. 15, 2009, at 18, availa-
ble at http://www.floridabar.org/DIVCOM/IN/jnnews01.nsf/Articles/BF2D3DAAADG62CA
128525762000472590.

135 See In re Amendments to Fla. Rules of Civil Procedure, No. SC09-1460, at 11-12 (list-
ing various comments received). Some comments were received but were stricken by the
court as untimely filed. See, e.g., In re Amendments to Fla. Rules of Civ. Procedure, No.
SC09-1460 (Fla. Oct. 20, 2009) (striking a comment filed by the “Put Something Back Pro
Bono Project”), http://www.floridasupremecourt.org/pub_info/summaries/briefs/09/09-1460/
Filed_10-20-2009_Order_Striking.pdf.

136 See In re Amendments to Fla. Rules of Civil Procedure, No. SC09-1460, at 11-12 (list-
ing various comments received); Lisa Epstein, Comment on the Emergency Rule and Form
Proposals of the Supreme Court Task Force on Residential Mortgage Foreclosure Cases at 1,
In re Amendments to Fla. Rules of Civil Procedure, No. SC09-1460 (Oct. 15, 2009), http://
146.201.5.144/library/flsupct/sc09-1460/09-1460CommentsEpstein. pdf.

137 In re Amendments to Fla. Rules of Civil Procedure, No. SC09-1460, at 13.

138 See id. at 4-5 (discussing comments on the “diligent search.”).
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gram, most expressed support in general'*® but had specific suggestions to
improve it. These included a revision from automatic referral to an opt-in pro-
cess so mediations would be held only in those cases where there were defend-
ants who were interested in working out a resolution,'® additional required
disclosures by the plaintiffs prior to mediation,'*' funds so that neither party
would have to bear the expense of the mediation,'** and pegging the referral to
mediation from the date the defendant is served rather than the date the case is
filed to avoid the unfairness of a defendant having to appear shortly after ser-
vice.'*® The final series of comments on mediation rules related to the appear-
ance rule.

Thomas H. Bateman and Janet E. Ferris began the series by filing a com-
ment suggesting that the Task Force recommendation for amending the Rules
of Civil Procedure did not go far enough.'** Citing their experience as circuit
judges, they asserted that many lender representatives in mortgage foreclosure
cases “either do not appear at all, or . . . appear without full settlement author-
ity, or . . . are handling several mediations at a time causing the instant media-
tion session to be delayed unnecessarily.”'*> To address the problem of non-
appearance and inability for the mediator to report non-appearance, they sug-
gested the following rule revision:

RULE 1.720. MEDIATION PROCEDURES

(b) Sanctions for Failure to Appear. If a party fails to appear at a duly noticed
mediation conference without good cause, the court upon motion shall impose sanc-
tions, including an award of mediator and attorneys’ fees and other costs, against the
party failing to appear. If a party to mediation is a public entity required to conduct
its business pursuant to chapter 286, Florida Statutes, that party shall be deemed to
appear at a mediation conference by the physical presence of a representative with
full authority to negotiate on behalf of the entity and to recommend settlement to the
appropriate decision-making body of the entity. Otherwise, unless stipulated by the

139 See Comments on the Proposed Amendments to the Rules of Civil Procedure at 1-3, In
re Amendments to Fla. Rules of Civil Procedure, No. SC09-1460 (Fla. Sept. 30, 2009), http:/
/146.201.5.144/library/flsupct/sc09-1460/09-1460CommentsLombardi.pdf.

140 Ben-Erza & Katz, P.A.’s Objection, supra note 109, at 14.

141 Housing Umbrella Group of Florida and Consumer Umbrella Group (two hundred legal
services and legal aid attorneys) suggested that servicers should be required to provide the
physical copy of the actual net present value (NPV) calculations, the current appraisal, and
the pooling and servicing agreement, HUD1, and Truth and Lending Disclosure. Comments
of the Housing Umbrella Group and Consumer Umbrella Group of Florida Legal Services,
Inc. at 7, In re Amendments to Fla. Rules of Civil Procedure, No. SC09-1460 (Fla. Aug 17,
2009), http://www.floridasupremecourt.org/pub_info/summaries/briefs/09/09-1460/
Filed_10-01-2009_HUG_Comment.pdf.

142 Because of concern for the defendants, Housing Umbrella Group of Florida and Con-
sumer Umbrella Group suggested that there be funds for the service, or at a minimum, not
have the fee liability shift. Id. at 8.

143 Comments of Legal Services of North Florida Inc., and the North Florida Center for
Equal Justice at 2, In re Amendments to Fla. Rules of Civil Procedure, No. SC09-1460 (Fla.
Aug 17, 2009), http://146.201.5.144/library/flsupct/sc09-1460/09-1460CommentsLSN-
FandNFCFEJ.pdf.

144 Comments of Thomas H. Bateman III and Janet E. Ferris at 4, In re Amendments to Fla.
Rules of Civil Procedure, No. SC09-1460 (Fla. Oct. 1, 2009), http://146.201.5.144/library/
flsupct/sc09-1460/09-1460CommentsBatemanFerris.pdf.

145 Id. at 1 nn.1, 5.
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parties or changed by order of the court, a party is deemed to appear at a mediation
conference if the following persons are physically present:

(1) The party or its representative having full authority to settle without further
consultation.

(2) The party’s counsel of record, if any.

(3) A representative of the insurance carrier for any insured party who is not such
carrier’s outside counsel and who has full authority to settle up to the amount of the
plaintiff’s last demand or policy limits, whichever is less, without further
consultation.

Notwithstanding the limitations on reporting to the court in rule 1.730. the mediator

shall report to the court if a party or representative has not complied with the appear-

ance requirements of this subdivision. The mediator’s report shall be limited to

reporting only that a party or representative did not appear. without further explana-

tion or comment. An appearance by a party or representative without full authority

to settle without further consultation shall be considered a failure to appear under this

subdivision,'4®

The Task Force was able to reach consensus on a response to all of the
comments filed, but remained divided as to the Bateman-Ferris proposal.'*’ In
order to develop a response, the Task Force requested that the court extend the
time for comments to permit the Supreme Court Committee on Alternative Dis-
pute Resolution (ADR) Rules and Policy to submit comments.'*® The court
granted the ADR Rules and Policy Committee until October 15, 2009 to file its
comments.'*® Given the brief extension, the Committee was unable to hold a
meeting with a quorum by the required deadline. In its response, the Commit-
tee indicated that it had been studying the issue and had approved “in concept,
a somewhat different approach to the problem, proposing that the parties be
required to sign a statement prior to the mediation identifying the person who
will be attending the mediation and providing an attestation that the person has
full authority to settle the case.”!'>°
The Committee also highlighted the competing interest of “protecting the

confidentiality and privilege of communications which occur during a media-
tion and the need for disclosure in the event sanctions are appropriate to be
imposed pursuant to the rule.”'>" Finally, the Committee expressed its intent to
advise the court of its official position on the issue by oral argument.'>?

146 Id. at 6-7.

147 Response of the Task Force on Residential Mortgage Foreclosure Cases at 9, In re
Amendments to Fla. Rules of Civil Procedure, No. SC09-1460 (Fla. Oct. 12, 2009), http://
146.201.5.144/library/flsupct/sc09-1460/09-1460Response.pdf.

148 14

149 Comment of the Supreme Court Committee on Alternative Dispute Resolution Rules
and Policy to the Rules Proposals of the Task Force on Residential Mortgage Foreclosure
Cases and the Bateman-Ferris Comment Thereto at 1, In Re Amendments to Fla. Rules of
Civil Procedure, No. SC09-1460 (Fla. Oct. 15, 2009), http://146.201.5.144/library/flsupct/
$c09-1460/09-1460CommentsADRRPC.pdf.

150 71d. at 2.

151 Id. at 2-3.

152 Jd. at 3. Interestingly, the court determined that it would hear oral argument only from
four individuals: the chair of the Task Force; Marc Ben-Ezra, of Ben-Ezra & Katz; the
Florida Bankers Association; and the chair of the Civil Procedures Rules Committee, but not
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In response, the Task Force filed the following with the court:
In keeping with the Task Force’s general approach to avoid significant rule changes
or statutory changes to deal with this foreclosure emergency which could have unin-
tended consequences, we recommend to the Florida Supreme Court that the Bateman/
Ferris rule proposal be referred to the Committee on Alternative Dispute Resolution
Rules and Policy for further study.]53

The Task Force also noted that the ADR Rules and Policy Committee comment
“indicates its approval in concept of the approach requiring parties to sign a
statement prior to mediation identifying the person who will be attending the
mediation and providing an attestation that the person has full authority to settle
the case.”'>* Noting that while the requirement is “substantially similar” to the
Task Force proposal, it failed to address the “fundamental confidentiality issue
of how the failure to comply with the representation of settlement authority can
be reported to the court as a non-appearance.” !>
Between the time the Task Force filed its initial response and the response
to the ADR Rules and Policy Committee response, the Task Force agreed to the
following proposal'®® to be implemented in the interim and only to deal with
foreclosure cases:
At the time that the mediation is scheduled to physically commence, the mediation
manager shall enter the mediation room, prior to the commencement of the mediation
conference and prior to any discussion of the case in the presence of the mediator,
and take written roll. That written roll will consist of a determination of the presence
of the borrower, the Plaintiff’s lawyer, and the Plaintiff’s representative with full
authority to settle. 1If the mediation manager determines that anyone is not present,
that party shall be reported by the mediation manager as a non-appearance by that
party on the written roll. If the mediation manager determines that the plaintiff’s
representative present does not have full authority to settle, the mediation manager
shall report that the plaintiff’s representative did not appear on the written roll as a
representative with full settlement authority as required by this Model Administrative
Order. The written roll and communication of authority is not a mediation
communication. '’

The Task Force proposal attempted to address the dilemma on reporting
appearance despite the Confidentiality and Privilege Act'>® by involving the
program manager, not the mediator, to determine who is present with full set-
tlement authority prior to the actual commencement of the mediation by the

from anyone related to the appearance rule at mediation. Case Docket for In re Amendments
to Flordia Rules of Civil Procedure, FLa. Sup. Crt., http://jweb.flcourts.org/pls/docket/
ds_docket_search%20 (select “SC-09” from the “FSC Case Number” drop-down menu; then
enter “14607) (last visited Mar. 8, 2011).

153 Response of the Task Force on Residential Mortgage Foreclosure Cases to the Alterna-
tive Dispute Resolution Rules and Policy Committee’s Comment on the Bateman-Ferris Pro-
posal at 2, In re Amendments to Fla. Rules of Civil Procedure, No. SC09-1460 (Fla. Oct. 22,
2009) [hereinafter Task Force Response to the Bateman-Ferris Proposal], http://146.201.5.
144/library/flsupct/sc09-1460/09-1460ResponsetoADRcommentTask%20Force.pdf.

154

= 1

156 Tt was supported by nine members of the Task Force, opposed by two members, and two
members abstained. Id. at 2-3.

157 Id. at 3 (emphasis added).

158 FLA. STAT. ANN. §§ 44.401-.406 (West Supp. 2010).



Spring 2011] FORECLOSURE MEDIATION IN FLORIDA 331

mediator. The proposal goes so far as to explicitly state that the “written roll
and communication of authority is not a mediation communication.”">® How-
ever, given that the communication is made “by . . . a mediation participant . . .
in furtherance of mediation,”'®" this assertion is questionable. The Task Force
wisely noted in its Final Report that its recommendations on foreclosure media-
tion, “should never be utilized to suggest that these are acceptable across the
board solutions outside this particular unique emergency situation.”'®! Further,
the Task Force stated in its Response to the ADR Rules and Policy Committee
Response that the proposal be adopted on an interim basis, pending additional
work by the ADR Committee, “in connection with this emergency mediation
program to deal with foreclosure cases alone.”'%?

C. Task Force Response to Comments on the Final Report

On October 22, 2009, the Task Force submitted its Response of the Task
Force on Residential Mortgage Foreclosure Cases to Comments on its Final
Report and Recommendations.'®® The Task Force noted two issues which
“permeate[d] a significant number of the comments received,” namely, “opt-in”
versus “opt out” and the timeline for mediation.'® The Task Force response
suggested that its proposal should be considered a “modified opt-in” in that
after the lender pays an initial fee, the mediation manager contacts the home-
stead borrower to inquire if s/he wishes to participate in mediation. If the bor-
rower wishes to participate in the program, s/he “opts in.”'®> The plaintiffs,
however, preferred that the mediation manager have no involvement—thus
eliminating the need for payment—until the borrower affirmatively “opts
in.”'% In terms of the timeline for the mediation process, the Task Force noted

159 Task Force Response to the Bateman-Ferris Proposal, supra note 153, at 3.

160 Fra. STAT. ANN. § 44.403(1).

161 FinaL RepPORT, supra note 1, at 29. The Task Force was specifically referring to the
recommendations in “connection with fee-based outside management, with the plaintiff pay-
ing the cost, borrower counseling requirement, and permitting telephone appearance.” Id.
162 Task Force Response to the Bateman-Ferris Proposal, supra note 153, at 3.

163 Comments on the report were to be submitted no later than October 15, 2009. Thirty-
nine comments were received by the deadline. Response of the Task Force on Residential
Mortgage Foreclosure Cases to Comments on Its Final Report and Recommendations at 7, In
re Final Report & Recommendations on Residential Mortg. Foreclosure Cases, No.
AOSC09-1460 (Fla. Oct. 22, 2009) [hereinafter Oct. 22 Task Force Response] (on file with
author).

164 1d. at 3, 5.

165 Id. at 3.

166 See Comments of the Collins Center at 8-9, In re Final Report & Recommendations on
Residential Mortg. Foreclosure Cases, No. AOSC09-1460 (Fla. Oct. 15, 2009), http://www.
floridasupremecourt.org/pub _info/documents/foreclosure_comments/Filed_10-15-2009 _
Collins_Center.pdf; Comments of FannieMae at 2-3, In re Final Report & Recommenda-
tions on Residential Mortg. Foreclosure Cases, No. AOSC09-1460 (Fla. Oct. 15, 2009),
http://www.floridasupremecourt.org/pub_info/documents/foreclosure_comments/Filed_10-
15-2009_Fannie_Mae.pdf; Comments of the Florida Bankers Association at 3-5, In re Final
Report & Recommendations on Residential Mortg. Foreclosure Cases, No. AOSC09-1460
(Fla. Oct. 15, 2009), http://www.floridasupremecourt.org/pub_info/documents/foreclosure_
comments/Filed_10-15-2009_Florida_Bankers.pdf [hereinafter Comments of Florida Bank-
ers]; Comments of Freddie Mac at 2, In re Final Report & Recommendations on Residential
Mortg. Foreclosure Cases, No. AOSC09-1460 (Fla. Oct. 15, 2009), http://www florida
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its belief that the managed mediation program would not result in delay
because the proposed 120 days for mediation to be accomplished was consis-
tent with the procedural rules for mediation'®” and is the same time allowed to
accomplish service of process.'®®

The Task Force noted the comments generally reflected consensus in
terms of support for mediation of foreclosure actions and the value of foreclo-
sure counseling for borrowers.'®® The comments also reflected a concern that
the mediation process not unduly delay the case, the need for pre-suit media-
tion, legal help for unrepresented borrowers who cannot afford counsel, and
expedited calendars for vacant properties and cases in which borrowers seek to
surrender property.'’® In addition, there continued to be disagreement about
how to pay and who should pay for mediation, qualifications of the mediator,
the court’s authority to implement the program and how much flexibility each
circuit should retain.'”!

An additional area which generated some comments and for which no
consensus was reached, related to questions of appearance'’* and specifically,
whether plaintiff’s counsel should be permitted to appear electronically.!”?

supremecourt.org/pub_info/documents/foreclosure_comments/Filed_10-15-2009_Freddie_
Mac.pdf; Comments of the Law Firm of Ben-Ezra & Katz, P.A. in Response to the Final
Report & Recommendation of the Residential Mortgage Foreclosure Task Force at 5-6, In re
Final Report & Recommendations on Residential Mortg. Foreclosure Cases, No. AOSC09-
1460 (Fla. Oct. 15, 2009), http://www.floridasupremecourt.org/pub_info/documents/foreclo-
sure_comments/Filed_10-15-2009_Ben_Ezra.pdf [hereinafter Comments of Ben-Ezra];
Comments of Malcom E. Harrison at 1-2, In re Final Report & Recommendations on Resi-
dential Mortg. Foreclosure Cases, No. AOSC09-1460 (Fla. Oct. 15, 2009), http://www.
floridasupremecourt.org/pub _info/documents/foreclosure_comments/Filed_10-15-2009 _
Harrison.pdf [hereinafter Comments of Harrison]; Comments of Roy A. Diaz at 2, In re
Final Report & Recommendations on Residential Mortg. Foreclosure Cases, No. AOSC09-
1460 (Fla. Oct. 15, 2009), http://www floridasupremecourt.org/pub_info/documents/foreclo-
sure_comments/Filed_10-15-2009_Diaz.pdf; Comments of The Florida Bar Real Property,
Probate & Trust Law Section at 2-3, In re Final Report & Recommendations on Residential
Mortg. Foreclosure Cases, No. AOSC09-1460 (Fla. Oct. 9, 2009), http://www.florida
supremecourt.org/pub_info/documents/foreclosure_comments/Filed_10-09-2009_Real_Prop
erty_Section.pdf [hereinafter Comments of RPPTL Section]; Comments of Virginia R. Hiatt
at 1, In re Final Report & Recommendations on Residential Mortg. Foreclosure Cases, No.
AOSC09-1460 (Fla. Oct. 2, 2009), http://www.floridasupremecourt.org/pub_info/docu-
ments/foreclosure_comments/Filed_10-02-2009_Hiatt.pdf [hereinafter Comments of Hiatt].
167 See FrLa. R. Civ. P. 1.710(a) (“Mediation shall be completed within 45 days of the first
mediation conference unless extended by order of the court or by stipulation of the parties.”)
(emphasis added).

168 Qct. 22 Task Force Response, supra 163 note, at 5.

169 Id. at 6.

170 Id.

71 Id. at 6-7.

172 See Comments of Harrison, supra note 166, at 2-3; Comments of RPPTL Section, supra
note 166, at 2.

173 See Comments of Ben-Ezra, supra note 166, at 6; Comments of Eugene Presley at 1, In
re Final Report & Recommendations on Residential Mortg. Foreclosure Cases, No.
AOSC09-1460 (Fla. Oct. 15, 2009), http://www floridasupremecourt.org/pub_info/docu-
ments/foreclosure_comments/Filed_10-15-2009_Presley.pdf; Comments of Florida Bankers,
supra note 166, at 10; Comments of Hiatt, supra note 166, at 4-5; Comments of Louis F.
Ray, Jr. at 1, In re Final Report & Recommendations on Residential Mortg. Foreclosure
Cases, No. AOSC09-1460 (Fla. Oct. 15, 2009), http://www.floridasupremecourt.org/
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Ignoring that the report and proposed administrative order would permit plain-
tiff’s representative to appear electronically so long as s/he had “full authority
to settle without further consultation,”!’* concerns raised by some plaintiffs
included that physical appearance added extra expense, did nothing to facilitate
settlement, and was outdated due to the availability of technology which could
allow appearance via web cam, video conference, or other electronic means.'”>
The advanced notification requirement was objectionable as restricting flexibil-
ity which was needed given that the plaintiffs “are attempting to conduct medi-
ations all over the United States. Many of the mediations are cancelled at the
last minute or not attended by the Borrower. The original person could be tied
up on the phone, out sick or busy with another mediation.”!”®
In support of the requirement that plaintiffs send a representative with full
authority, defense attorney Malcolm E. Harrison included the following exam-
ple from a case in which he was involved:
I represented a Palm Beach County school teacher, who worked summer school this
year while drawing her normal monthly salary. She wanted and should have quali-
fied for the Home Affordability Modification Program. Unfortunately, the statistical
average of her income for the year was distorted upward by her summer school
wages to the point that it appeared that her mortgage payment on a month-to-month
basis was lower than the 31% mortgage threshold established for participation in
HAMP. Everyone—the mediator, the bank’s lawyer, the bank’s representative, my
client, and I—recognized the problem. Unfortunately, the bank representative could
not do anything about it because she did not have the authority to act outside of the
box. Her only authority was to put numbers into a program and then read the results.

pub_info/documents/foreclosure_comments/Filed_10-02-2009_Ray.pdf [hereinafter Com-
ments of Ray].
174 FiNaL REPORT, supra note 1, at 37. Here again, the Task Force explicitly made the point
that this recommendation was made solely due to the unique character of the emergency. Id.
Underscoring the unique nature of the mortgage foreclosure situation, the Task Force
included the results of its research into the top five foreclosure filers in each county, and the
results revealed that the list includes only ten institutions: “Deutsche Bank, U.S. Bank, Wells
Fargo, Chase Home Finance, SunTrust Mortgage, Bank of New York, Bank of American
[sic] and Countrywide Financial Corporation, J.P.Morgan [sic] and CitiMortgage.” Id. at 37
n.3.
175 Virginia R. Hiatt contended:
Requiring the attorney, or any of the parties, to personally appear at a foreclosure mediation is
expensive, multiplying the cost of the mediation to the plaintiffs at least four fold and is com-
pletely unnecessary. It does not facilitate settlement, it impedes it. It is an outdated concept at a
time when technology is available to us all, and one that costs far too much money. We can
appear by web cam, video conference, go to meeting, telephone, or any other electronic manner
the mediator or borrower suggests. In many jurisdictions, we are requesting to be permitted to
appear electronically, the judges are granting many of our requests, and there has been no nega-
tive impact on the mediation process. When we have opposing counsel in a mediation, they
rarely object to us appearing electronically, and in fact they quite often make the same request.
Comments of Hiatt, supra note 166, at 4; see also Comments of Ben-Ezra, supra note 166,
at 6.
176 See Comments of Hiatt, supra note 166, at 4-5; see also Comments of Ben-Ezra, supra
note 166, at 4-5. Louis F. Ray, Jr. requested that the practice where plaintift’s attorney of
record r