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BITING OFF WHAT THEY CAN CHEW:
STRATEGIES FOR INVOLVING STUDENTS
IN PROBLEM-SOLVING BEYOND
INDIVIDUAL CLIENT REPRESENTATION

KATHERINE R. KRUSE*

Problem-solving is most often taught in the context of representing
individual clients in small manageable cases where students retain
primary control and develop a sense of ownership. Increasingly, law
school clinical programs are involving students in broader service
projects designed to meet the needs of clients that go unaddressed by
the legal system. Student involvement in these projects presents chal-
lenges for the traditional model of problem-solving taught in individ-
ual case representation. This article explores the challenges of
translating the problem-solving techniques employed in direct repre-
sentation of individual clients into the larger context of problem-solv-
ing for a client community by examining each step of the traditional
problem-solving process. It then demonstrates how the author has
used the strategies of compartmentalization, connection, collabora-
tion and continuity to help overcome these challenges, and explores
some of the trade-offs and tensions that are involved in such an effort,
using the author’s work with students developing an assisted pro se
prison service project as an example. The article concludes that the
challenges are real, but that the“justice education” that the students

* Visiting Professor, American University, Washington College of Law, Clinical Asso-
ciate Professor, University of Wisconsin Law School. The author would like to gratefully
acknowledge her colleagues at the Frank J. Remington Center at the University of Wiscon-
sin for fostering an amazing atmosphere of trust, flexibility, enthusiasm and openness to
continuing experimentation in clinical education, particularly its Director, Meredith Ross,
and Faculty Director, Walter Dickey. She would like to recognize the students in the Rem-
ington Center’s Family Law Project whose dedicated work and critical reflection helped
put theory into practice and whose story she is privileged to tell: Jonathan Anderson, Jen-
nifer Binkley, Axel Candelaria-Rivera, Carolyn Crawford, Beatriz Diaz, Marney Irish,
Kathy Kruger, Stephen Matty, Ed Rue, Heather Spencer, Eric Struve, and Barbara
Zabawa, as well as her co-teachers in that project, Pete DeWind and Wendy Paul. This
article has benefitted concretely from the suggestions of Justine Dunlap, Susan Bennett,
Russell Engler, and Meredith Ross, who read and commented on earlier drafts; more gen-
erally from the atmosphere of critical inquiry at the American University, Washington Col-
lege of Law, in which the ideas in this paper were revised and refined; and immeasurably
from the organizers and participants at the UCLA/IALS Fifth International Clinical Con-
ference in Lake Arrowhead, California, at which the article was presented in the fall of
2001. Finally, the author would like to thank her partner, Lisa, for the personal support
and encouragement that has formed the foundation and created the space for professional
creativity and growth.
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experience as a result of involvement in service projects makes it
worth the effort.

Among the multitude of skills that make a good lawyer, the abil-
ity to effectively analyze and solve problems stands out as one of the
most important. The American Bar Association’s MacCrate Report
put problem-solving at the top of its list of ten skills essential to law-
yering, even placing it ahead of the skill of Legal Analysis and Rea-
soning.! The “problem method” of teaching doctrinal law has gained
increasing acceptance in recent years, based on the observation of one
commentator that “[p]roblem-solving is the single intellectual skill on
which all law practice is based.”? One leading lawyering skills text
describes the process of problem-solving as “the essence of profes-
sional creativity.”> Another leading text opens with the statement,
“[c]lients come to lawyers seeking help in solving problems . . . [N]o

1 The MacCrate Report defines and describes problem-solving as follows:

Skill § 1: Problem Solving

In order to develop and evaluate strategies for solving a problem or accomplish-
ing an objective, a lawyer should be familiar with the skills and concepts involved in:

1.1 Identifying and Diagnosing the Problem;

1.2 Generating Alternative Solutions and Strategies;

1.3 Developing a Plan of Action;

1.4 Implementing the Plan;

1.5 Keeping the Planning Process Open to New Information and New Ideas;
AMERICAN BAR ASSOCIATION SECTION ON LEGAL EDUCATION AND ADMISSIONS TO THE
BAR, LEGAL EDUCATION AND PROFESSIONAL DEVELOPMENT—AN EDucAaTIONAL CON-
TINUUM, REPORT OF THE TAsSK FORCE oN LAW SCHOOLS AND THE PROFESSION: NARROW-
ING THE Gar 138 (1992). The MacCrate Report provides further elaboration and
commentary on the skill of problem-solving, id. at 141-51.

Linda Morton has offered an alternative model, called “creative problem-solving,”
which takes into account a broader range of questions and issues by incorporating analysis
of the needs and interests of the parties, and the values that underlie various solutions.
This approach allows for more emphasis on non-legal solutions to the problem, as well as
on solutions which attempt to prevent the problem from recurring. Teaching Creative
Problem Solving: A Paradigmatic Approach, 34 CaL. W. L. REv. 375, 378 (1998). Despite
its broader scope and more holistic approach to problem-solving, the creative problem-
solving mode! she proposes still maintains a basic structure of six phases that is not dissimi-
lar to the model in MacCrate Report. The six phases are: (1) identifying the problem, (2)
better understanding the problem, (3) posing solutions to the problem, (4) selecting a solu-
tion, (5) implementing the solution, and (6) final analysis of the chosen solution. Id. at
381-83. Morton peints out that the “[p]hases do not necessarily proceed in the order
named” and that the process of creative problem-solving must remain “spontaneous and
flexible.” Id. at 383.

2 Myron Moskovitz, Beyond the Case Method: It’s Time to Teach with Problems, 42 J.
LecaL Ebuc. 241, 245 (1992). See also Cynthia G. Hawkins-Leon, The Socratic Method-
Problem Method Dichotomy: The Debate Over Teaching Method Continues, 1998 B.Y.U.
Epuc. & LJ. 1 (comparing the strengths and weaknesses of the Socratic method and prob-
lem method of teaching law and arguing for a combination of both methods).

3 SteranN H. KrieGer, RicHarD K. NEuUMANN, JR., KATHLEEN H. McManNus, &
STEVEN D. JAMAR, ESSENTIAL LAWYERING SKILLS: INTERVIEWING, COUNSELING, NEGOTI-
ATION, AND PERSUASIVE FACT ANaLysis 33 (1999).
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matter who the client, [or] what the substantive legal issues . . . your
principal role as lawyer will almost always be the same—to help clients
achieve effective solutions to their problems.”*

" Although there is little controversy over the value of teaching
problem-solving in legal education, the process of problem-solving has
not been widely examined. Few lawyering skills texts devote attention
to the process of problem-solving as a discrete legal skill, divorced
from its application in the context of individual client representation
skills, such as interviewing, counseling, investigating facts, and negoti-
ating.®> Law school clinical programs have been an important venue
for effective teaching of problem-solving, because they provide law
students with the opportunity to represent actual clients in real cases,
and thus get the hands-on problem-solving experience that is integral
to the lawyering process, most often within a clinical program that
provides legal services to indigent or traditionally underrepresented
populations.

For pedagogical reasons, many clinics choose to limit their stu-
dents’ work to a few carefully chosen cases that are small and manage-
able enough to give the students full ownership and control over the
cases, to develop the primary relationship with the client, and to see
the cases from beginning to end.¢ This individual client case model

4 DAVID A. BINDER, PAUL BERGMAN & SusaN C. Pricg, LAWYERS AS COUNSELORS:
A CLIENT-CENTERED APPROACH 2-3 (1991)(emphasis added). Other texts put problem-
solving in a slightly different context. For example, one lawyering skills text describes the
“lawyer as creator or problem solver” as a “moderate position” located “somewhere in the
middle of the spectrum” of lawyer roles, between the view of the lawyer as technician or
hired gun, and the view of the lawyer as wise counselor. RoGer S. HAypock, PETER B.
KNnarP, ANN JUERGENS, DAvVID F. HERR & JEFFREY W. STEMPEL, LAWYERING: PRACTICE
AND PLanNING 19, 17-19 (1996).

5 An exception is the work of Krieger, et al., supra note 3, which devotes a chapter to
the topic of “Lawyering As Problem-Solving.” See id. at 31-44. Krieger, et al. list six steps:
(1) problem-identification, (2) gathering and evaluating information and raw materials, (3)
solution-generation, (4) solution-evaluation, (5) decision, and (6) action. KRIEGER, ET AL.,
supra note 3, at 33-34. Like Binder, et al., the Krieger text cautions that “[ijn practice, the
six stages are not as neatly segmented as this.” Id. at 34. Although the Krieger text does
not have a specific step for evaluating or revising the strategy, the activity of revision is
suggested by the authors’ emphasis on self-critical reflection on the problem-solving pro-
cess, and the importance of experience in affecting the solution-evaluation stage. See id. at
36.

Binder, Bergman & Price take the more common approach of discussing problem-
solving as a process embedded within the skill of counseling, Their client-centered coun-
seling model includes three steps that track the MacCrate’s enumeration of problem-solv-
ing skills: (1) preliminary problem identification, (2) initial data-gathering, and (3)
formulating and evaluating potential solutions. BINDER, ET. AL, supra note 4, at 25-28.
They caution that the process is “non-linear” because of the need to continually gather
additional data in light of changed circumstances and changed perspectives of the problem,
thus incorporating the MacCrate Report’s fourth and fifth stage of implementing and eval-
uating and modifying the strategy. Id. at 28-29.

5 See Frank S. Bloch, The Andragogicel Basis of Clinical Legal Education, 35 VAND.
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gives students the luxury of providing full representation to a few cli-
ents, and an opportunity to carefully dissect, analyze and reflect on
the myriad choices and issues that arise in the process of representing
an individual client.

Despite the prevalence of the individual case model, law school
clinics are increasingly taking up the challenge of involving students in
projects that require students to engage in problem-solving more
broadly, beyond the needs of an individual client. Sometimes these
broader service projects are undertaken as an additional component
in clinics that primarily represent individual clients, or in clinics exclu-
sively devoted to community lawyering, or “unbundled legal ser-
vices.”” Clinic students in these settings may involve themselves in
staffing legal assistance centers for pro se litigants,® teaching in com-

L. Rev. 321, 352 (1982) (arguing that the principles of andragogy, or adult learning theory,
suggest that law students learn best when they handle cases that allow them to develop a
“meaningful co-counsel relationship” with their supervising faculty member, precluding
both routine and overly complex cases). But see Linda Morton, Janet Weinstein & Mark
Weinstein, Not Quite Grown Up: The Difficulty of Applying an Adult Education Model to
Legal Externs, 5 CLIN. L. REv. 469 (1999) (challenging the use of androgogical theory to
law students). See ailso Philip G. Schrag, Constructing a Clinic, 3 CLiN. L. Rev. 175, 180,
192 (1996) (suggesting that teaching students to “accept and assume responsibility for mat-
ters of great importance to real clients” might be an important goal of a clinical program
and, if so, “smaller cases may be better suited to the goal™).

Other authors have concluded that the best educational models include minimal inter-
vention by the clinical supervisor, again suggesting that the most pedagogically sound cases
to choose are those that maximize student involvement and ownership in the representa-
tion. See David F. Chavkin, Am I My Client’s Lawyer? Role Definition and the Clinical
Supervisor, 51 S.M.U. L. Rev. 1509, 1531-32 (1998) (concluding that students get the most
educational benefit out of client representation where the student’s autonomy is maxi-
mized); George Critchlow, Professional Responsibility, Student Practice, and the Clinical
Teacher’s Duty to Intervene, 26 Gonz. L. Rev. 415 (1990) (discussing minimal supervisor
interference as a feature of a clinical mode! that seeks to maximize student’s educational
goals); Peter Toll Hoffman, The Stages of the Clinical Supervisory Relationship, 4 ANTIOCH
L. J. 301 (1986) (arguing that students should be expected to advance through stages of
clinical supervision, beginning with directive supervision, and ending with independent ac-
tion and minimal supervisor guidance).

7 See, e.g. Mary Helen McNeal, Unbundling and Law School Clinics: Where’s the
Pedagogy?, 7 CLin. L. REv. 341 (2001) (describing unbundled legal services programs and
evaluating the pedagogical merit of law school clinics based on an unbundled legal services
model); Margaret Martin Barry, A Question of Mission: Catholic Law School’s Domestic
Violence Clinic, 38 How. LJ. 135 (1994) (describing the involvement of law students in
community projects in addition to representation of individual clients at Columbus School
of Law, Catholic University, and four other law schools); Shauna I. Marshall, Mission Im-
possible?: Ethical Community Lawyering, 7 CLIN. L. Rev. 147 (describing ethical concerns
as they arose in a community lawyering clinic at Stanford University); Susan R. Jones,
Small Business and Community Economic Development: Transactional Lawyering for So-
cial Change and Economic Justice, 4 CLiN. L. Rev. 195 (1997)(exploring the benefits of
using transactional community economic development clinics to teach lawyering skills, and
using the George Washington University Small Business Clinic as an example).

8 See Michael Millemann, Nathalie Gilfrich & Richard Granat, Limited-Service Rep-
resentation and Access to Justice: An Experiment, 11 AMER. J. Fam. L. 1 (1997) (describing
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munity education projects,® pursuing legislative reform,1° or designing
other projects to prevent or address some of the underlying economic
or political situations that lead to their clients’ legal problems.!
These efforts mirror those of legal service providers, who daily con-
front the challenge of doling out a limited commodity of lawyers to a
growing number of poor and socially marginalized persons in need of
legal assistance.!? Through fundraising, activism, triage, heightened
caseloads, pro bono networks of volunteer lawyers, and “unbundled
legal services” like legal advice hotlines, legal services organizations
try to piece together some combination of strategies to reach out to
unrepresented persons who desperately need lawyers to handle the
most basic of life’s problems.!3

the involvement of law students at a University of Maryland clinic in providing limited
legal advice to clients as part of a courthouse program).

9 See Margaret Martin Barry, Accessing Justice: Are Pro Se Clinics a Reasonable Re-
sponse to the Lack of Pro Bono legal Services and Should Law School Clinics Conduct
Them?, 67 ForpHAM L. REv. 1879, 1920-26 (1999) (describing the involvement of law
students in the Families and the Law Clinic at Catholic University in conducting public
education seminars on divorce procedures and on teen domestic violence); Antoinette
Sedillo Lopez, 7 CLin. L. Rev. 307, 315-16 (2001) (describing involvement of students in a
community lawyering project at the University of New Mexico in creating educational
materials for their client community); Lucie E. White, Pro Bono or Partnership? Rethink-
ing Lawyers’ Public Service Obligations for a New Millenium, 50 J. LecaL Epuc. 134, 138
(2000) (describing the work of students at Harvard Law School in a cooperative program
with community support group for users of a local foed pantry).

10 See Barry, supra note 9, at 158 (describing legislative reform efforts in which stu-
dents collaborated with other groups addressing domestic violence issues); White, supra
note 9, at 139 (describing a range of strategies arising out a cooperative project between
law students and immigrant groups, including lobbying Congress for legislative change).

11 See Susan D. Bennett, On Long-Haul Lawyering, 25 ForpaaMm Urs. L.J. 771 (1998)
(describing work in a community development legal clinic at American University, Wash-
ington College of Law); Lopez, supra note 9.

12 As Paul Tremblay recently noted, “Scarcity of legal services [for the poor] has been a
constant theme and obstacle and, in fact, appears to be increasing.” Paul R. Tremblay,
Acting “A Very Moral Type of God”: Triage Among Poor Clients, 67 ForpHAM L. REV.
2475, 2480 (1999). For a fuller discussion of the statistical characteristics of this scarcity
problem, see id. at 2479-82. Certainly the problem of scarcity is not new. For an early
treatment of the ethical problems created by the scarcity of legal services for the poor, see
Gary Bellow & Jeanne Kettleson, From Ethics to Politics: Confronting Scarcity and Fair-
ness in Public Interest Practice, 58 B.U. L. Rev. 337 (1978).

13 Alan Houseman has chronicled these trends in legal services and expanded them
into a vision of a comprehensive and unified system for delivery of legal services that in-
cludes varying levels of legal service to individuals, as well as coordinated efforts between
legal services providers, law school clinics, and other community groups serving the poor.
Alan W. Houseman, Civil Legal Assistance for the Twenty-first Century: Achieving Equal
Justice for All, 17 YaLe L. & Por’y Rev. 369 (1998). For short descriptions of some spe-
cific programs providing assistance to pro se litigants, see Barry, supra note 9. For an
overview of some of types of services offered by courts and court administrators to pro se
litigants across the country, as well as some of the ethical problems involved in providing
limited legal assistance to pro se litigants, see Jona Goldschmidt, Barry Mahoney, Harvey
Solomon, and Joan Green, Meeting the Challenge of Pro Se Litigation: A Report and

HeinOnline -- 8 Cinical L. Rev. 409 2001-2002



410 CLINICAL LAW REVIEW {Vol. 8:405

These larger projects, both inside and outside the law school,
often arise out of the noble recognition that representing individual
clients neither adequately addresses the need for structural changes in
the systems that deny the clients justice, nor helps solve the problem
of access to justice for the mass of people who cannot afford or other-
wise access individual representation. The rules of professionalism
and the logic of the adversary system itself dictate that the problem of
unmet legal needs is one that all lawyers are responsible for solving.14
Confronting and analyzing the complex issues involved in strategizing
to meet unmet legal needs must thus be recognized as an important,
and perhaps essential, component of law school education.

Yet designing problem-solving experiences for students in these
broader contexts presents pedagogical challenges. It is important to
conserve the components of the small, manageable cases that make
them good vehicles for learning: primary student control, a sense of
ownership for the student, and the ability to see a project through
from initiation to completion. But how can law school clinics mean-
ingfully involve students in framing and brainstorming solutions to
problems that are large, complex, and difficult to grasp? How can
students gain a sense of ownership in a problem-solving enterprise
that spans several semesters, or even several years? How can law stu-
dents gain the context and perspective needed to meaningfully define
goals, evaluate possible options or measure the success of initiatives
they undertake?

In this article, I suggest that the challenges of teaching problem-
solving in a broader context are real, but they can be largely addressed
by employing four key strategies: compartmentalization, connection,
collaboration, and continuity. I begin in Part I by describing my own
experience involving my family law clinic students in a larger project
of addressing the unmet family law needs of state prisoners. In Part II
of the article, I elaborate some of the pedagogical difficulties of in-
volving law students in problem-solving in larger contexts beyond in-
dividual case representation. Accepting for purposes of argument

Guidebook for Judges and Court Managers (1998)(report available from the American
Judicature Society).
14 This responsibility is reflected in Rule 6.1 of the ABA Model Rules of Professional
Conduct, governing voluntary pro bono service, the Comment to which states:
Every lawyer, regardless of professional prominence or professional work load, has a
responsibility to provide legal services to those unable to pay, and personal involve-
ment in the problems of the disadvantaged can be one of the most rewarding exper-
iences in the life of a lawyer.
The crucial link between the adversary system as a procedural mechanism, and justice as
an outcome, is based on the premise that each side in a legal dispute receives vigorous and
partisan lawyering. For a more thorough treatment of the links between provision of legal
services and justice, see Davip LuBAN, LAWYERs AND JusTICE (1988).
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that maximizing student ownership in clinical work is the most peda-
gogically sound choice, I show how individual case representation in
small, manageable cases meets this pedagogical goal at each step of
the problem-solving process. I then turn to the broader problem-solv-
ing context, where there is no individual client, to detail the challenges
that this context poses for law school pedagogy.

In Part III, I return to my experience with the family law clinic, to
demonstrate how I employed the strategies of compartmentalization,
connection, collaboration, and continuity to overcome some of the
challenges posed by problem-solving in the broader context. I explore
the tensions and trade-offs that arose in trying to engage and involve
students in this larger problem-solving project, and evaluate its educa-
tional success. I conclude that, although there are pedagogical chal-
lenges in involving students in larger community service projects,
which are unavoidable and not fully surmountable, the problems of
including these projects as part of students’ clinic work are out-
weighed by the social justice education benefits that such projects of-
fer. Larger community service projects have the benefit of engaging
students in social justice issues, and giving them a personal stake in
evaluating and creating solutions to those problems, in way that it is
not possible to achieve by working solely within the individual case
model, on a caseload purposely limited to focus students on the skills
and values of individual representation.

I. SETTING THE STAGE: INVOLVING STUDENTS IN PROBLEM-
SoLvING TO ADDRESS THE FamiLy Law NEEDS OF
UNREPRESENTED PrRisoN INMATES

A. Genesis of the Family Law Pro Se Project

The family law project I directed was part of a larger clinical pro-
gram at the University of Wisconsin, called the Frank J. Remington
Center, that has a long-standing contract with the state’s department
of corrections to provide legal assistance to state prison inmates.!5
Since before I began working there in 1990, the program had main-
tained a relatively large enrollment of fifty full-time students each
summer, who had just completed their first year of law school.

Over the course of the year, the program would accumulate waiting
lists of state prisoners who needed legal assistance, and each summer
a new batch of students would interview and counsel about 15-20 in-

15 Although law students began internships in the prisons in 1963, the relationship be-
tween the law school and the Wisconsin Department of Corrections was not formalized
into a clinic providing legal assistance to inmates until 1969. The Frank J. Remington
Center: Education, Research and Service in Criminal Justice 4-5 (2001) (unpublished pam-
phlet on file with author).
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mates each.!® The students would assess the legal merits of the in-
mates’ potential claims, pursue legal relief where possible, and
continue part-time into the following academic year to finish work on
cases they had started. There was no attempt to divide the cases into
different subject-matter groups; all students handled general legal ser-
vices on a range of legal topics, including postconviction challenges,
immigration issues, resolution of outstanding warrants, debt resolu-
tion, and family law assistance.!”

By 1998, it was clear that the program was not keeping pace with
the growth of the state inmate population, and the demand for legal
services was outstripping the resources of the program. Family law
cases were one of the more time-intensive types of cases that the pro-
gram handled. As one part of a 1998 restructuring of the program to
help meet the needs of a growing inmate population, family law cases
were split off into a separate project, designed to attract a new group
of students into a two-semester, academic-year clinic representing
prison inmates in divorce and paternity proceedings. Summer stu-
dents who identified an inmate with family law needs could either
take the case or refer the inmate to the family law project for the
fall.18

As director of this newly-created Family Law Project, I had ad-
ministrative responsibility for screening the family law referrals and
deciding which cases tc take into the fall-spring project. For pedagog-

16 Students were required to continue ingthe clinic for the fall semester of their second
year in law school, sometimes taking on new cases and sometimes merely finishing work on
the cases they had picked up during the summer. Many students also opted to continue in
the spring semester of their second year, but usually only to finish case work, not to take
on additional cases.

17 This model is similar to that described by Antoinette Sedillo Lopez, supra note 9, of
providing service to a particular group of clients without specialization as to subject matter.
However, because roughly half of the funding for the Frank J. Remington Center came
from the Wisconsin Department of Corrections, the clinic could not represent inmates in
lawsuits against the prison or prison officials. This precluded any legal representation in
issues involving the inmates’ conditions of confinement.

18 See Frank J. Remington Center, supra note 15, at 10-11. This change had the benefit
of allowing summer students to interview and serve more inmates during the course of the
summer, both by freeing up time by removing more time-consuming cases from their sum-
mer caseloads, and by involving them in “screening interviews” during the second half of
the summer. The other type of large, time-consuming cases, postconviction claims of
wrongful conviction, were similarly syphoned off into a separate Wisconsin Innocence Pro-
ject in the fall of 1998, Id.

For the first two years of its existence, the Family Law Project did not have students in
the summer. Open family law cases were assigned as “transfer cases” to the summer stu-
dents doing the general legal assistance project. These students were supervised by me on
the family law cases and by their regular supervising attorney for the remainder of their
priscn assistance caseload. For the first time in the summer of 2001, a group of five stu-
dents was assigned to work exclusively on both continuing and new family law cases.
These students then continued in the Family Law Project in the fall.
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ical reasons, I chose to limit the students’ work in the academic-year
project to no more than ten cases apiece, thinking this was the maxi-
mum number of family law cases each student could handle in a two-
semester clinical project. 1 meticulously paged through the referrals
for family law assistance that had accumulated in the top drawer of
my filing cabinet, summarizing each one, and culling those cases that
looked like they had the best chance of success, were of the appropri-
ate level of sophistication for law students to handle, or where the
inmate seemed especially in need of a lawyer.

Out of an accumulated 150-200 referrals, the family law project
ended up taking only 30-40 new cases each year. Some of the clients
not ultimately accepted into the family law project were simply the
victims of bad timing. They had hearings coming up before the stu-
dents would start in the project, or they were scheduled for release
from prison shortly after the students would start. Others had rela-
tively simple cases that it seemed they should be capable of handling
on their own. Still others had unrealistic expectations of what the le-
gal system could offer them, and assigning a law student to work on
their potential claims seemed a poor investment of resources. Al-
though I tried in my first year to send individualized letters to each
inmate we chose not to represent, giving them information, referral or
limited advice, the task soon overwhelmed me. Thereafter, inmates
with family law needs got one of two things: full-service representa-
tion from a law student modeling the best of legal practice, or a form
letter saying, “I’'m sorry, we can’t take your case.”

Of course, the inmates we couldn’t help were not alone in their
need for lawyers. Statewide and nationwide data indicate that a sig-
nificant number of people who go to court in family law cases do so
without a lawyer.’” My own appointment to a statewide working

19 The explosion of pro se litigants in family courts and family law cases has been noted
by several authors. See Goldschmidt, et al., supra note 13, at 8-9 (reviewing studies of
family law pro se litigants in Connecticut, the District of Columbia, California, Arizona,
and across several states, showing a dramatic rise in the reported percentages of pro se
litigants over time); Barry, supra note 9 at 1884 (citing a Maricopa County, Arizona study
showing that “about ninety percent of the cases involved at least one litigant who was self-
represented; both parties were pro se in fifty-two percent of the cases”); Russell Engler,
And Justice for All—Including the Unrepresented Poor: Revisiting the Roles of the Judges,
Mediarors, and Clerks, 67 ForoHaMm L. Rev. 1987, 2047 (noting that “{tlhe numbers of
unrepresented family law cases have surged nationwide, with some reports indicating that
eighty percent or more of family law cases involve at least one pro se litigant™); Forest S.
Mosten, Unbundling of Legal Services and the Family Lawyer, 28 Fam. L. Q. 421, 427
(1994) (citing statistics indicating that the number of family law cases with at least one
unrepresented party had grown from 24% in 1980 to 88% in 1990).

Wisconsin statistics bear out these trends in other areas of the nation. In one judicial
district, which includes thirteen small mainly rural counties, anywhere from 43-53% of
family law cases involved unrepresented litigants in the period from 1996-1999. In another
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group to assess possible responses to the increase in pro se litigation in
Wisconsin?® raised my awareness of the complexity of both the prob-
lem and the ethical issues surrounding different strategies for provid-
ing legal services to this growing number of unrepresented litigants.?!
I learned that pro se litigants increasingly had access to court-based
assistance centers to provide them with pro se forms, or on-site assis-
tance,?? the value of which was debatable.?* I was also acutely aware

judicial district, which includes Wisconsin’s largest urban center, Milwaukee, the numbers
ranged from 69-72% in the period from 1996-1999. John Voelker, Meeting the Challenge
of Self-Represented Litigants in Wisconsin (2000) (unpublished report to Chief Shirley S.
Abrahamson, Wisconsin Supreme Court, submitted by the Wisconsin Pro Se Working
Group).

20 Voelker, supra note 19, at 5-6. The Wisconsin Pro Se Working Group was appointed
by Wisconsin Supreme Court Chief Justice Shirley Abrahamson in response to the call for
states to study the issue of pro se litigation that was put out by the American Judicature
Society. The AJS sponsored a national conference in November 1999, along with the State
Justice Institute, Open Society Institute, and the American Bar Association Standing Com-
mittee on the Delivery of Legal Services. The conference invited participation by teams
from all states to, among other goals, “obtain and share information about the nature and
effectiveness of programs developed in various jurisdictions” to support and assist pro se
litigants, and “prepare action plans and recommendations on how to meet the challenges
of self-represented litigants at the local, state, and national levels.” Id. at 5. The Wisconsin
Pro Se Working Group met for the first time on September 24, 1999, in anticipation of the
conference, and continued its work for another year following the conference, in ten subse-
quent meetings. Id. at 6. Its work culminated in a report to the Wisconsin Supreme Court
recommending a systematic approach to addressing the needs of self-represented litigants.
Id. at 11-16.

21 A number of ethical issues surround the provision of legal services to pro se litigants.
Non-lawyers who provide legal assistance run the risk of crossing the line into unautho-
rized practice of law. See Derek A. Denckla, Nonlawyers and the Unauthorized Practice of
Law: An Overview of the Legal and Ethical Parameters, 67 ForpHAaM L. Rev. 2581 (1999)
(exploring the historical roots of unauthorized practice of law restrictions); Alex J. Hurder,
Nonlawyer Legal Assistance and Access to Justice, 67 FORDHAM L. REv. (1999) (question-
ing the constitutionality of unauthorized practice of law regulations as they relate to rules
prohibiting nonlawyers from giving legal advice to pro se litigants). Judges and court per-
sonnel have additional concerns about maintaining impartiality, which are complicated by
and in some cases conflict with their duty to provide information to pro se litigants and to
ensure that pro se litigants are treated fairly. See Engler, supra note 19, at 2011-13. Law-
yers offering education to help litigants represent themselves, or who provide something
less than full representation in an “unbundled legal services” model encounter difficulties
ensuring that the limited information and advice they give is both accurate and protects the
litigant’s interests. See Elizabeth McCulloch, Letr Me Show You How: Pro Se Divorce
Courses and Client Power, 48 FLA. L. Rev. 481 (1996) (questioning whether pro se divorce
courses contributed to client empowerment, adequately protected the rights of the pro se
litigants, or even educated litigants enough to obtain divorce decrees); Mosten, supra note
19, at 430- 33 (describing concerns about malpractice claims and ethical viclations as “bar-
riers” to lawyers practicing under an “unbundled legal services” model).

22 See supra note 13. Russell Engler has described court-based legal services as follows:
As the number of unrepresented litigants have swelled, courts have created pro se
clerks, attorneys, assistants, law clerks, or offices to assist unrepresented litigants. In
some courts, information tables staffed by non-lawyers, court clinics staffed by law
students, and “lawyers-for-the-day” programs staffed by volunteer lawyers may be
available to unrepresented litigants.
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of the institutional barriers that prison inmates faced in performing
even simple tasks like filing a motion, scheduling a hearing, or show-
ing up for their hearings, and that they could not access even the lim-
ited court-based services that were available. I began to realize that
the issues facing incarcerated family law litigants, most of them par-
ents, were not being addressed by anyone in the state. And I had a
stack of requests in my filing cabinet every year from inmates who
were getting the form letter saying no, even with all the resources of a
university and a cadre of eager law students at my disposal.

B. Spring 2000: Studying the Problems of Pro Se Litigants

In the spring of 2000, I decided to bring the problems and voices
of the clients we could not represent out of the privacy of my file
drawer and onto the seminar table, so that the students in the project
could help me address the question of how the Family Law Project
could provide something other than all-or-nothing service to these po-
tential clients that they didn’t otherwise see. I devoted the spring
Family Law Project seminar that year to studying the problem of the
explosion of pro se litigation in family law cases, and exploring how it
might be addressed in the context of unrepresented prison inmates
with family law problems.?* The students in the seminar had already
spent one semester representing inmates in family law cases, and were
continuing in the spring with full caseloads. The goal of the semester
was not to provide any additional legal assistance to unrepresented
inmates, but simply to learn more about the problem of pro se family
law litigants in the prison context, and to envision possible solutions.
Within the seminar, each student was given the task of choosing and

In addition, various information sheets, booklets and court forms are available
in many courthouses for many types of proceedings; websites increasingly provide
information as well. Courts in Arizona and Utah employ information kiosks “to
enable court users to rapidly obtain the necessary forms and instructions for legal
proceedings in which litigants often represent themselves™. . . The development of
court forms has often been accompanied by simplification of court procedures, to
increase accessibility and thereby reduce the demand for assistance.

Engler, supra note 19, at 1999-2000.

23 Mary Helen McNeal has been a patient yet persistent critic of the “unbundled legal
services” movement and its impact on legal services for the poor. McNeal, supra note 7;
Mary Helen McNeal, Redefining Attorney-Client Roles: Unbundling and Moderate-Income
Elderly Clients, 32 Wake Forest L. Rev. 295 (1997). See also McCulloch, supra note 21.

24 The spring classroom component of the family law project met just once a week for a
55-minute period. This seminar component was described to students generally as being
devoted to “discuss[ing] work on ongoing cases, as well as some of the general policy issues
that arise in representing inmates in family law cases,” and was initially conceived as a
relatively unstructured opportunity for case rounds and discussion of legal or ethical issues
of general interest regarding the family law system, and arising from the students’
casework.
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investigating one possible solution, or a piece of one possible solution,
to the problem of assisting unrepresented prison inmates. The limited
expectation was that they would do a “feasibility study” on the possi-
ble solution, not try to implement it.

The students chose a variety of types of possible solutions to in-
vestigate. Some students chose to try creating a form or informational
brochure in an area of particular interest to them, often because of
individual case work they were doing.25> One student talked to prison
staff to investigate the possibility of setting up a network of inmate
paralegals to assist other inmates with family law questions. Another
chose to focus on the particular county in which she was going to prac-
tice upon graduation, talking to clerks, judges and administrators
about what they did with pro se prison litigants, why they didn’t have
programs or materials to assist pro se litigants in family law cases, and
what it would take to create them,

The seminar class, billed as a seminar to discuss “general policy
issues that arise in representing inmates in family law cases,” took on
the specific focus of issues related to assisted pro se work. The semi-
nar included readings and discussions on ethical topics that arise for
both attorneys and non-attorneys providing legal assistance to pro se
litigants.?6 It also included visits from members of the statewide legal
community working in legal services offices and pro se assistance cen-
ters in both urban and rural settings. The students were required to
complete in and out of class exercises designed to help them more
fully understand the client base they were problem-solving to serve.
For example, to prepare for one seminar class, each student was given
a stack of ten inmate referrals to read and summarize. They were also
each given a packet of completed referral summaries from the previ-
ous year that I had prepared for the purpose of selecting clients for
the fall. In class, the students discussed as a group the problems that
inmates who did not get our assistance might be having. Students also
did exercises to help them understand and evaluate the types of ap-
proaches being used to assist non-incarcerated pro se family law liti-
gants, and the limitations of those approaches for their incarcerated
client base. For example, in preparation for another seminar class,
each student was asked to pretend that he or she was a pro se family
law litigant, and to evaluate a set of materials from one of the several
counties in Wisconsin that made family law forms available to pro se

25 The projects that fell into this category included developing a pro se form for re-
sponding to divorce petitions, developing a brochure explaining abuse and neglect pro-
ceedings, and a brochure explaining the differing standards and procedures that governed
modification of an inmate’s child support obligations and arrearages.

26 See supra note 21.
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litigants, or to do a basic search of the internet to see what informa-
tion they could find.

At the end of the semester, in a truly synergistic moment, the
students moved from merely studying the problem to conceptualizing
a solution. The plan for the last class had been for the students to
share “final reports” about what they had learned from working on
their individual projects. Students who were working on forms shared
the difficulty of having to simplify and explain concepts to users of the
forms, and at the same time communicate the concepts to the courts
with legal precision. The students working on brochures described the
difficulty of figuring out what type, depth and level of information to
include in a limited amount of space. And all students agreed that
without on-site assistance, forms and brochures could be only a partial
answer. In the course of this discussion, the students came together to
conclude that what was needed was a three-part approach: informa-
tional brochures, legal forms with written instructions, and on-site as-
sistance in using the forms.

Because it did not have the resources to provide regular on-site
assistance at all prisons in the state, the Family Law Project was not
going to be capable of fully implementing the tripartite approach that
the students envisioned in their seminar. However, the insights of the
students in the spring 2000 seminar generated a more limited goal for
the students in the Family Law Project during the next year: create a
unified system of family law forms and brochures, and pilot an on-site
assistance program at one of the prisons to gather data about the as-
sistance that inmates would need so that wider-ranging methods of
delivering that assistance within the prison could be developed in the
future.?’

C. Academic Year 2000-2001: Developing and Testing
Pro Se Packets

The next fall, I involved the students in the Family Law Project in
implementing these goals. As each student arrived in the project in
the fall, he or she was assigned a particular substantive law subject
area in which to work, alone or in pairs, on creating pro se materials.
For example, one team of students worked on divorce, another on
child support modification, another on re-opening paternity judg-
ments, etc. To accommodate the extra work, the students’ maximum
caseload was reduced from ten clients each to seven clients each. The
students’ work on their individual cases was intentionally tied to their

27 Some possibilities for delivering service that were envisioned by the students at that
time included training inmate paralegals, working with prison social workers, or recruiting
volunteer attorneys from the community to do on-site assistance.

HeinOnline -- 8 Cinical L. Rev. 417 2001-2002



418 CLINICAL LAW REVIEW [Vol. 8:405

work on their pro se packets. While each student was assigned two or
three divorces (which touch on all substantive law issues), only the
student who worked on the child support modification packet was as-
signed additional child support modification cases, only the student
working on the paternity re-open packet was assigned additional cli-
ents who wished to re-open a paternity determination, and so on.
Each student thus became exposed to a number of clients facing the
problem they were designing pro se packets to address, and became
somewhat of an “expert” in that one area of the law.

The fall semester’s seminar consisted of an initial unit on divorce,
which served as a teaching vehicle for basic client interviewing and
counseling, as well as an introduction to substantive family law.28 The
remainder of the fall was designed to focus on student presentations
relating to the progress on their packets. In the first round of
presentations, each student or team researched and presented the sub-
stantive law relating to his or her packet. In the next round, they
presented first drafts of their forms or brochures.

In this fall semester, my expectations outpaced the work that the
students could do. One seminar class turned out not to provide
enough time to give meaningful group feedback on the drafts of the
packets, so we ended up spending two or three class periods on each
packet. We found that the project of developing pro se packets was
raising far more complex questions than we had anticipated. As we
engaged in the task of creating pro se materials in each substantive
law area, students who were also representing inmates in that area
began raising questions about whether some types of actions, petitions
or motions could ever be effectively litigated by a pro se litigant. We
continued to explore alternatives to pro se prison litigation. For ex-
ample, many prisoners had fallen out of communication with their
children, and sought enforcement or modification of visitation orders
in divorce or paternity judgments that often predated their incarcera-
tion. Because of the contested and controversial nature of these
claims, the students working on the visitation enforcement and modi-
fication packet had serious reservations about the ability of prison in-
mates to pursue visitation issues pro se. Instead, they proposed the
idea of developing educational classes for inmates upon their arrival
in prison, so that they could work on prospective plans for keeping in
contact with their children while they were in prison, before communi-

28 Unlike the relatively unstructured spring semester seminar component, described
supra, note 24, the fall classroom component had traditionally included both substantive
law teaching on custody, child support, paternity, and divorce standards and procedures,
and lawyering skills teaching on interviewing, counseling, and negotiating. Instead of
meeting once every week, it met twice a week for 55-minute periods.
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cation broke down and the matter reached the point of litigation.2?

The deadline for final drafts of the packets moved from late No-
vember to the beginning of the spring semester in mid-January. In
January, it moved again, and the student drafts of the packets were
not really finalized until mid-March. This delay intruded into the
spring semester goal of piloting the forms packets with on-site student
assistance at one of the prisons. I chose to slow the process down to
allow the student control over the development of the packets to con-
tinue, rather than taking the drafts as they were in December and
“finishing” them myself over the winter break, because the packets
really weren’t at the “finishing” stage.

I realized early on that the students would not have either the
time or the background and experience to create the forms and in-
structions for the “procedural” steps in the packets, such as step-by-
step instructions for filing documents, serving them, and arranging to
appear in court from prison. I had planned to draft these parts of the
packets myself, but to include students in working through some of
the issues involved in these procedural steps by presenting my own
drafts to the group for discussion and brainstorming during the fall
seminar. However, we ran out of class time as the group processed
each student’s work on the forms, instructions and brochures. I ended
up drafting general forms and instructions to help prison inmates file
documents, serve documents, and arrange to appear in court, which
were later incorporated into each of the student’s substantive law
packet, without involving the students in my decision-making process
about how these forms should be developed.

The choice to do these parts of the packets myself was in some
ways a good one, because the experience of actually drafting part of
the packets helped me appreciate some of the struggles the students
were having as they tried to do it, and to communicate better with
them about the choices they were making. But doing it in isolation
deprived the students of the learning experience that came with that
work. I found that drafting instructions for procedural steps raised
some very Interesting issues about systemic problems surrounding
special, or in some cases, non-existent, procedural rules for prison in-
mates.>® Because of the complex and time-consuming nature of the

29 This type of wide-ranging evaluation and inquiry suggests engagement in the
broader, more holistic model of problem-solving called “creative problem-solving” by Pro-
fessor Linda Morton. See supra note 1.

30 For example, Wisconsin has an elaborate procedure that prisoners have to follow to
get a waiver of prepayment of their filing fees in civil cases, which results, not in a waiver of
filing fees, but in a court order authorizing the Department of Corrections to empty the
inmate’s prison accounts, freeze all incoming funds, and forward them to the Clerk of
Courts until the filing fee is paid in full. See Wis. STAT. § 814.29(1m) (1999-2000). This
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work, deciding to involve students in that part of the packet produc-
tion would probably have meant saving it for a different group of stu-
dents, and delaying completion of the packets for another year.

When I was setting up the spring semester seminar component
for 2001, I had anticipated that at least nearly-final drafts of the pack-
ets would be completed by mid-January, and that we could devote
seminar classes to fine-tuning our drafts based on feedback from guest
speakers: a family court commissioner, a practitioner whose office ex-
clusively assisted coupled with stipulated pro se divorces, and a de-
partment of corrections official. However, we did not have the drafts
ready during most of the weeks when these guests were scheduled to
visit, which limited the feedback we got from the guests, and occupied
seminar sessions that could have been devoted to continued group
collaboration revising the packets.

Meanwhile, as the late-March deadline for on-site assistance ap-
proached, the pressure to finish the packets intensified. I became the
focal point of activity, as I completed final edits on student drafts,
transforming them into a uniform format and incorporating the in-
structions I had drafted for each of the procedural steps. I ended up
making the final decisions about which student approaches to follow
as part of the generalized format alone at home.3! When I wanted

waiver of prepayment procedure requires the inmates to get documents from three differ-
ent sources attesting not only to their indigency, but also to the fact that they have not had
three or more actions previously dismissed for failure to state a claim. Although these
procedures were designed to curtail frivolous conditions of confinement claims against the
state, they apply to family law actions as well. So the simple step of filing a family law
petition required its own set of forms and instructions.

Appearing at hearings is another difficulty for incarcerated litigants. Many inmates
assume that because the state knows where they are, the sheriff will automatically trans-
port them to the courthouse for their family law hearing, like the sheriff has always done
(usually unbeknownst to them, on motion by the state) for their criminal hearings. In fact,
personal appearance is not favored for inmates in family law cases except in special circum-
stances, and inmates must seek the court’s permission to appear by telephone. See Schmidt
v. Schmidt, 212 Wis. 2d 405, 569 N.W.2d 74 (1997). Even if the court grants permission to
appear telephonically, the courts do not always realize that the inmate cannot just pick up
the phone and call the court, since prison regulations limit inmates to collect calls. See
Wis. Apmin. Cope DOC 309.39(4). In our experience representing inmates, we had found
that the courts and the prisons would sometimes end up in a standoff that we would have
to negotiate, when it came to the question of who would be responsible for footing the cost
of the telephone appearance. Therefore, we needed to develop a form meotion for tele-
phone appearance that would both secure permission to appear by phone and provide for
communication between the court and the prison to resolve the issue of payment and en-
sure that the inmate would be available to make or receive the call.

31 For several months starting in October, 2000, I had developed the practice of waking
up early, before the rest of my family awoke, to work for an hour or so on scholarship each
morning. I suspect that I am not the only clinician who has developed this practice. Clark
Cunningham has beautifully described a similar experience split between the world of
scholarship and practice as follows:

The theoretical section of this article which follows was largely composed in the
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input, I involved the students by bringing drafts back to the individual
students who had worked on each packet, or to the seminar for group
feedback. But because of the scheduled guest speakers, I did not have
enough class time to involve the students in every step of the decision-
making at this final and important stage. I was growing discouraged,
feeling guilty about the amount of work I was appropriating to get the
packets finished, and at the same time wondering if we would get
them finished at all.

The fits and starts eventually paid off in a group trip to the prison
in late April. During the first two trips to the prison in March, the on-
site assistance had consisted of teams of students talking to the in-
mates who had signed up for pro se family law assistance, evaluating
whether the pro se packets would fit the inmates’ situations, and giv-
ing limited legal information, advice and referral as appropriate. For
the most part, the students liked doing it; they hadn’t realized how
much they knew about family law after a semester and a half. But
they were frustrated by not having the packets to hand out. Instead of
handing out packets, they had to fill out order forms for the inmates
who needed packets.

On April 20, the packets were finally ready, and the students
went up as a full group with a box of multi-colored packets of pro se
forms and instructions, and a rainbow of colorful brochures. The
mood as we left town at 7:00 on a Friday morning only two weeks
before finals was nothing short of elated. In a flurry of activity, the
students saw all the inmates who had previously ordered a packet, as
well as anyone else who had signed up with family law questions,
while I floated from table to table in the visiting room, overhearing
snatches of their conversations with the inmates and getting involved
when they got stumped or wanted to check their instincts against my
opinion. On the way home, the excitement still hung in the air, along
with a feeling of true accomplishment and completion.

hours around dawn . . . Indeed, parts were probably written on some of the same
days that I consulted with students, met with clients, and went to court on these two
cases. At the time, my life seemed split between two utterly different worlds: one
silent, solitary, bounded by a sphere of lamplight with the world beyond barely visi-
ble in hushed shades of gray, and the other so hectic, so full of sound and glare as to
make my monastic contemplations of a few hours earlier fade like a dream.
Clark D. Cunningham, A Tale of Two Clients: Thinking About Law as Language, 87 MicH.
L. Rev. 2459, 2469-70 (1989). From mid-February to mid-April 2001, the monastic early
morning hours I had set aside for my own scholarship were consumed by the demands of
editing the students packets. Although beyond the scope of the pedagogical issues ad-
dressed in this article, this aspect of the pro se project raises interesting questions about the
demands of larger service project work on the time and creative energy of clinicians, and
the limitations that scholarship places on the type of cases or other work that ¢linicians
choose to do.

NY
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The academic year came to a close with the group of Family Law
Project students having attained a deeper appreciation of the
problems and issues surrounding the provision of legal services to the
poor than previous generations of law students, who had represented
only individual clients, had been able to achieve. The students who
had worked on the pro se project had been required to generalize
beyond the particular personalities and idiosyncracies of a small
caseload, and address the legal obstacles facing an entire marginalized
population. In doing so, they had learned to look beyond the results
in individual cases before particular judges, and gain an awareness of
some of the structural problems in the law as it applied to incarcerated
family law litigants. They had been forced to examine the role that
they were playing as lawyers for their individual clients, and imagine
how things might have turned out without someone playing that role,
differentiating between claims for which lawyers were crucially
needed and those where the client would have fared equally well with-
out a lawyer. They had been compelled to evaluate the deficiencies of
litigation as a solution to individual problems, not only for family law
clients who have lawyers, but for the majority who do not, and to envi-
sion alternative ways to address the problems.

In turn, I had been forced to grow as a teacher as the result of the
challenges I had encountered involving students in this much larger
problem-solving endeavor that continually threatened to spin out of
control. I had learned to appreciate the benefits of the individual case
representation model, as well as the unique opportunities and trade-
offs that arise in involving students in more broadly conceived service
projects. Before mining the rich material this particular experience
provided for reflection on clinical pedagogy, it is necessary to examine
the pedagogy of problem-solving as it arises in the context of direct
representation of individual clients in small manageable cases, to ex-
plore why it is that these cases work so well as pedagogical tools for
teaching problem-solving. This examination will help to further de-
fine the challenges of using broader, more complex, community-ori-
ented service projects to teach problem-solving to law students.

II. DEeFINING THE CHALLENGES: THE PEDAGOGY OF PROBLEM-
SoLvING AND INDIVIDUAL CASE REPRESENTATION

Although people divide and name the stages of problem-solving
differently, all provide the same basic sequence of steps or phases to
describe the process of problem-solving, which can be generalized into
four basic stages: (1) identifying the problem; (2) exploring alternative
solutions; (3) developing and implementing a strategy for solving the
problem; and (4) revising and modifying the strategy in light of new
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information.32 In Part ITA, I examine the role of the individual client
in the way each of these stages of problem-solving is taught in the
individual case model of clinical education. I argue that at each stage,
the individual student-client relationship and the luxury of time that a
limited caseload permits, play vital roles in bridging information gaps
caused by law students’ lack of legal knowledge and practice experi-
ence, and thus make it possible to give students primary responsibility
and control over the problem-solving process. In Part IIB, I turn to
broader problem-solving contexts and identify with more specificity
the challenges posed when there is no individual client to mediate the
student’s inexperience in the practice of law, and where the problems
to be solved are more complex and too large to be solved within one
clinical semester or academic year.

The argument laid out in this section assumes two premises.
First, it assumes that students learn a skill best by having primary re-
sponsibility for employing that skill to accomplish a task that they can
see from start to finish.3> Second, it assumes that law students lack
extensive knowledge and experience of law and of how legal systems
work. Although either of those premises may be debated, in general
or in the case of individual students, I will adopt them for purposes of
argument, because my ultimate goal is to show that, even conceding
that they are true, it is still possible to overcome the challenges of
giving relatively inexperienced law students a sense of ownership and
control in a larger problem-solving endeavor that they cannot see
from beginning to end.

Moreover, if we accept the premise that the best way to teach a
student how to do something is to give him or her direct and primary
responsibility for doing it, then we must also accept that the individual
case representation model has inherent shortcomings in its ability to
teach students lessons about solving the larger structural problems
facing client communities. As clinicians, it is important for us to be
aware of the implicit, as well as the explicit messages that we send our
students by the cases we give them and the way we teach them.3¢ The
implicit message that we send to students working in the individual
case model, representing only a few carefully chosen individuals
plucked out of the greater context of need from which they arise, may
be that lawyering “skills” like interviewing, counseling and negotiating

32 See supra notes 1 and 5.

33 For further support for this premise, see supra note 6.

34 For example, in a recent article criticizing the pedagogy of unbundled legal services
clinics, Mary Helen McNeal has insightfully argued that by allowing students to engage
uncritically in an unbundled legal services clinic, we may send them the message that “the
limited legal assistance model is sufficient to provide justice to poor and moderate income
clients.” See McNeal, supra note 7, at 369, 368-74.
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are at the heart of lawyering; and that professional “values” like the
duty to provide legal services to the poor is an extra, something to do
in your spare time if you feel like it.3> Or, perhaps more dangerously,
we raise the students’ awareness of the problem that many persons
like their clients need legal help, but fail to engage them in the com-
plexities that arise in efforts to address the problem. Without helping
the students to envision solutions, we may send them the message that
the unmet legal needs of the poor is too overwhelming a problem to
solve, and they may conclude that it is therefore not worth their
effort.36

A. The Role of the Student-Client Relationship in
Problem-Solving Pedagogy

In this section, I demonstrate how each component of the individ-
ual case model: individual clients, a small number of cases, and the
ability for students to see cases from beginning to end, combine to
make small manageable cases ideal learning vehicles. The relation-
ship between the law student and an individual client in a traditional
clinical setting, coupled with the client-centered approach to law-
yering, mediates the law student’s lack of legal background and expe-
rience by allowing the student access to the information that is most
crucial in the problem-solving process.?” In a client-centered ap-
proach to lawyering, the client provides what the law student lacks in
the background information necessary to effectively solve the client’s
problems, because a client-centered approach places a premium on
client information regarding facts and goals, and client decision-mak-
ing about priorities and strategies.?® A limited caseload permits stu-

35 See Stephen Wizner, Beyond Skills Training, 7 CLiN. L. REV. 327, 333 (2001) (noting
that despite three decades of clinical legal education, students do not carry the lessons
about the importance of providing legal services to poor clients into practice, and that
“maybe—just maybe—the emphasis on skills training in clinical programs has resulted in
too much time being devoted to simulation, performance critique, and structured reflec-
tion, and too little to the ways in which lawyers can, and should, use law to pursue social
justice and stimulate social reform.”)

36 For a discussion of the problem of “remedial paralysis” in another context, see Kath-
erine R. Kruse, Race, Angst and Capital Punishment: The Burger Court’s Existential Strug-
gle, 9 SEron HarL Const. L.J. 67 (1998).

37 Kimberly O’Leary has noted, in a recent article, that the client-centered model of
lawyering may be particularly appropriate for novice lawyers, especially as compared to
more directive models of the lawyer-client relationship that require more lawyering experi-
ence and skill to employ in a nuanced way. Kimberly E. O’Leary, When Context Matters:
How to Choose and Appropriate Client Counseling Model 4 TM. CooLEY J. Prac. &
CuinicaL L. 103, 133-36 (2001)

38 Binder, Bergmann & Price conceive of their client-centered approach as a type of
Copernican Revolution of lawyering, which removes the client’s legal issues from the
center of the lawyer’s problem-solving endeavor, and replaces them with an analysis of the
legal and nonlegal consequences that inevitably flow from any proposed solution to the
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dents to do the background research and investigation that
compensates for their lack of legal experience. Finally, the ability to
see a case from beginning to end permits a students to remain in-
volved at the critical stage of revising and modifying the problem-solv-
ing strategy.

1. Problem ldentification

In the individual client model, students are taught to approach
the first step of problem-solving, problem identification, through a va-
riety of techniques that help them view the problem from the client’s
perspective. The skill most readily associated with problem identifica-
tion is the client interview, particularly the initial client interview.
Lawyering skills texts advocate using open-ended questions and active
listening techniques in the initial interview of the client, to get a full
and rich picture of the client’s situation from the client’s point of
view.3® Clinic instruction also commonly includes exercises that help
the student understand cultural differences between the student and
the client and help the student uncover and confront assumptions that
may inhibit the student’s ability to really hear what the client is
saying.40

The central technique employed in lawyering skills literature at
the problem-identification stage is listening. The student must listen
to get a sense of all the client’s concerns, legal and non-legal, because

client’s problem. See BINDER ET AL., supra note 4, at 5 (“too often lawyers conceive of
clients’ problems as though legal issues are at the problems’ center, much as Ptolemy
viewed the Solar System as thought the Earth were at the center of the universe™) and id.
at 10-15 (discussing the prominence and importance to clients of the nonlegal dimensions
of their problems). Because the client has more expertise than the lawyer about the nonle-
gal dimensions of his or her problems, the client’s preferences for which solution to seek
play an important, if not predominant, role in any problem-solving effort. Id. at 22-23
(“active client participation enhances the likelihood of producing satisfactory resolutions
.. . by (1) embracing both the legal and nonlegal dimensions of a client’s problem; (2)
employing the combined expertise of lawyer and client in identifying and evaluating poten-
tial solutions; and (3) encouraging decisions to be made by client, who are generally better
able than lawyers to assess whether solutions are likely to be satisfactory.”)

39 See id. at 47 (“Listening actively is important not simply to insure that you hear and
understand a client, but also to motivate a client’s full participation™); and id. at 70 (“Open
questions indicate your expectation that a client respond at some length and allow a client
to respond in his or her own words.”). See also KRIEGER, ET AL., supra note 3 at 65-69
(discussing how active listening techniques can help to overcome client inhibitors to
communication).

40 See, e.g., the exchange in the following related law review articles in Volume 4, Issue
1 of the Clinical Law Review: Jane Harris Aiken, Striving to Teach “Justice, Fairness and
Morality,” 4 CLin. L. Rev. 1 (1997); Carolyn Grose, A Field Trip to Bennetton . . . And
Beyond: Some Thoughts on “Outsider Narrative” in a Law School Clinic, 4 CLiN. L. REv.
109 (1997); Margaret E. Montoya, Voicing Differences, 4 CLin. L. Rev. 147 (1997);
Kimberly E. O’Leary, Using “Difference Analysis” to Teach Problem-Solving, 4 CLIN. L.
REev. 65 (1997).
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effective problem-solving will involve addressing both.4! The student
must listen to ascertain the client’s goals, both immediate and over-
arching, because effective problem-solving may involve conflicts be-
tween different goals that the client may have.*> And the student
must listen to gain the most complete factual picture possible, using
good interviewing techniques to uncover facts that the client may have
trouble remembering accurately or discussing freely.*3

In the small, single case, problem-identification is thus rendered
relatively accessible to law students without a lot of background infor-
mation in law and legal procedure. The student can get an under-
standing of the information necessary to identify the problem that
needs to be solved by listening both critically and empathetically to
one person. This is not to say that listening and really understanding
one person’s needs and perspective is a simple process; just that it is
relatively manageable for someone without a lot of legal training or a
wealth of practice experience.

2. Generating Alternative Courses of Action

After defining the problem, the next step in the problem-solving
process is to explore possible alternative courses of action. In the con-
text of individual representation, students are taught to generate pos-
sible courses of action that their clients might take, drawing on their
understanding of their clients’ problems, research and analysis of what
the law says and how the legal system operates, common sense analy-
sis of how people think, feel and behave, and further factual investiga-
tion into the background of the client’s situation. The process of
exploring alternatives involves an interactive and discursive blend of
factual investigation, legal analysis, and case theory development.
Students are generally taught to start with the client’s story, and ex-
plore any possible legal theories implicated by the story.*4 Students
are also taught to generate possible case theories: persuasive stories
that meld law and fact and explain why their clients should prevail.43
The identification of possible legal and case theories then leads to ad-
ditional factual investigation, which leads to additional legal research,

41 See BINDER, ET. AL, supra note 4, at 5-15.

42 See HAYDOCK, ET. AL, supra note 4, at 64-65.

43 See, e.g., the discussion of facilitators and inhibitors in BINDER, ET AL., supra note 4,
at 34-44.

44 See id. at 145-46.

45 For three different yet complementary views of the role of case theory in lawyering,
see Gerald Lopez, Lay Lawyering, 32 UCLA L. Rev. 1 (1984); Binny Miller, Give Them
Back Their Lives: Recognizing Client Narrative in Case Theory, 93 Mich. L. Rev. 485
(1994); and Edward Ohlbaum, Basic Instinct: Case Theory and Courtroom Performance, 66
TempLE L. REv. 1 (1993). See also KRIEGER, ET AL., supra note 3, at 119-51 (contrasting
three theoretical models of organizing facts: legal elements, chronology, and story).
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until a wide range of possible alternative courses of action are identi-
fied, along with their possible legal and non-legal consequences for
the client.*6

The student’s lack of legal experience might seem to frustrate pri-
mary student control over this step in the problem-solving process,
because law students may not really know what alternatives are avail-
able. However, clinical instruction employs a variety of techniques to
draw on the strengths that law students bring to the process of gener-
ating a wide range of alternatives. Clinicians encourage students to
think “outside the box” about possible solutions to problems, includ-
ing taking advantage of the students’ own freshness and lack of legal
experience to generate creative solutions to problems that more sea-
soned attorneys might overlook in favor of well-worn habits. Some
employ collaborative techniques such as brainstorming, to widen the
scope of ideas that are considered,*” or advocate collaborating with
clients to help identify and develop approaches to the clients’ cases
that most closely reflect the clients’ needs and goals.*® The students’
lack of experience requires them to pursue much more time-consum-
ing follow-up work investigating the feasibility of the alternatives that
they generate than seasoned attorneys would need to perform. But
within the individual case representation model, the options are natu-
rally bounded. By limiting the students’ work to a single type of case,
area of law, or small number of clients, law school clinics can make the
time and space for the students’ learning curve to catch up with the
creativity of their imaginations.

3. Choosing and Implementing a Strategy

After generating a wide range of alternative courses of action, the
next step in problem-solving is to evaluate and narrow the options,
and to choose between them. Here again, the law students’ lack of
experience would seem to pose a barrier to their ability to evaluate
which alternative course of action is best. But because the student is
representing a particular client with a unique set of goals and priori-
ties, the information gap can largely be filled within the relationship to
that client.

In individual case-representation, this stage of problem-solving is

46 See BINDER, ET. AL, supra note 4, at 146-56. Haypock, ET. AL, exhort students to
“think creatively” by moving “beyond the first thought,” moving “beyond the traditional,”
and moving “beyond ‘lawyer’ approaches.” HAYDOCK, ET. AL, supra note 4, at 25-27.

47 Kimberly O’Leary has described severai exercises that are useful to help clinical stu-
dents uncover and imagine a wide variety of perspectives on a problem, in what she calls
“difference analysis” or a “perspectives-base” approach to clinical teaching. O’Leary,
supra note 40.

48 See, generally, Miller, supra note 45.
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taught within the context of the skill of client counseling. Counseling
is generally defined as the process of assisting the client in making
decisions about what course of action he or she wants the lawyer to
take on his or her behalf, by providing the client with information
about possible alternative approaches and the consequences that are
likely to flow from each approach.*® Although this process requires
novice law students to do a fair amount of homework and legwork to
assemble the necessary information, the particularity of an individual
client’s situation will naturally limit the amount of information the
students need to gather, making it manageable in scope. And the stu-
dents themselves need not and, in a pure client-centered approach
should not, be making the ultimate judgment of what course of action
to choose.5° Because the problem being solved is the problem of an
individual client, the solution is ultimately dictated by that client.
Again, the presence of an individual client with particular needs, goals
and circumstances mediates the student’s lack of lawyering experi-
ence, because the particularity of the client’s situation limits the infor-
mation the student needs to provide to help the client make a
decision, and the preferences of an individual ultimately guide the de-
cision-making process.

4. Revising and Modifying the Strategy

The final step in the problem-solving process is given little more

49 Binder, Bergman & Price define counseling as follows:

Counseling is the process by which lawyers help clients decide what course of action

to adopt in order to resolve a problem. The process begins with identifying a

problems and clarifying a client’s objectives. Thereafter, the process entails identify-

ing and evaluating the probable positive and negative consequences of potential so-

lutions in order to decide which alternative is most likely to achieve a client’s aims.
BINDER, ET. AL, supra note 4, at 259-60. Haydock, et. al, similarly describe client counsel-
ing as “the process of advising clients and assisting clients in making decisions,” in which
the lawyers: make an assessment of the client’s legal problems, suggest options for dealing
with that problem, predict the advantages and disadvantages associated with each option,
and assist the client in making decisions about the options. HAYDOCK, ET. AL, supra note
4, at 74-75.

50 Lawyering skills literature varies in its view on advice-giving. For example, Binder,
et al. take the view that lawyers should carefully guard any advice-giving so as not to un-
duly influence the client with their own views. See BINDER, ET AL., supra note 4, at 279
(lawyers should give advice “only after . . . hav[ing] counseled -a client thoroughly enough
. .. [to] base [the] opinion on the client’s subjective beliefs”). Haydock, et. al, draw the line
between lawyer and client decision-making in a different place. See HayDpock, ET. AL,
supra note 4, at 86-87 (arguing that lawyer recommendations or advice about what course
of action to take will not unduly sway a client who has been given the appropriate informa-
tion to make an effective decision). Krieger, et al. start with the assumption that “most
clients want client-centered counseling, and that client-centered counseling produces better
decisions,” and suggest trying to persuade the client to choose without relying on an attor-
ney recommendation before acceding to the client’s preference for “recommendation
only” counseling. KRIEGER, ET AL., supra note 3, at 212-13.

HeinOnline -- 8 Cinical L. Rev. 428 2001-2002



Spring 2002] Biting Off What They Can Chew 429

than passing attention in the literature on lawyering skills. Law stu-
dents are warned that they “need to remember that client decisions do
not necessarily last”5! and that it is important to keep checking back
with the client to see if the client’s goals have changed or shifted over
the course of the representation.>? The reason that the important step
of revising and modifying a strategy is mentioned primarily as a caveat
is probably because the problem-solving is taking place within the
context of an ongoing client relationship or legal case, where the need
to revise and modify a strategy will be easy to identify as its imple-
mentation unfolds. Again, the continued presence of the student in
the life of an individual case plays an important role in making it clear
when the strategy is working and when it is not. If the individual rep-
resentation spans more than one group of clinic students, then the les-
sons of revising and modifying may be lost on the students who
counseled the client at the choosing and implementing a strategy stage
of problem-solving. But where clinics choose cases that students can
see from start to finish, the students can stay involved as the need to
modify the strategy unfolds.

This survey of the pedagogy of problem-solving in individual cli-
ent representation points out that the student-client relationship plays
an important role in making it possible for law students to maintain
primary ownership and control of the problem-solving process as they
learn to be lawyers. Most of the information that the student needs at
the stage of identifying the problem comes directly from listening to
the life circumstances, needs and goals of an individual client. Al-
though the student needs to do further research and investigation at
the stages of generating possible solutions and choosing and imple-
menting a course of action, the particularity of an individual client’s
situation reduces the universe of possibilities into a manageable size
for someone without much legal background or lawyering experience.
If the student is working on a case that is small enough to see from
beginning to end, then the student is also present for the stage of mod-
ifying and revising the strategy as circumstances unfold. Assuming
that primary ownership and control is the best vehicle for teaching,
the use of small, manageable cases in which students assist individual
clients in the process of problem-solving makes good pedagogical
sense.

51 HAYDOCK, ET AL., supra note 4, at 90.

52 Id. at 67 (“The third cardinal rule about eliciting direction is to discuss the issue
frequently. Clients’ lives and businesses change; so too, do their goals and preferences.”)
See also BINDER, ET. AL, supra note 4, at 290 (emphasizing the importance of clarifying
client objectives before counseling a client on options, because the client’s objectives may
have changed, or the subsidiary decisions involved in implementing a course of action may
elicit new goals that are different from the client’s overall objectives.)
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B. Broadening the Context: The Challenges of Problem-Solving
Outside the Student-Client Relationship

When the problem-solving process is removed from the context
of the representation of an individual client, giving students ownership
and control is much more challenging. In the broader context of prob-
lem-solving for a client community, the problems are more difficuit to
identify and address. Some of the challenges are created for any prob-
lem-solver simply by the context. It is more challenging because the
scope and complexity of the problems for which solutions are being
sought, along with the absence of a single client with particularized
needs and goals, make each stage of problem-solving process more
difficult to execute. Other challenges arise because law students lack
the background and experience of lawyers, and because the length of
time it takes to go through the problem-solving process makes student
turnover inevitable.

1. Problems for Any Problem-Solver in a Broader Context

The size and scope of a broader problem outside the context of
the individual client context poses challenges at every stage of the
problem-solving process for any problem-solver. At the problem-
identification stage in problem-solving for a client community, the
problems are much more difficult to locate and identify because there
is no one client with an individual perspective to understand and ap-
preciate. Instead, one encounters a multiplicity of differing needs and
perspectives that converge at some points and conflict at others. It
takes time and experience to hear the diversity of voices needed to
even begin to identify the problem.>3

At the stage of generating alternatives for a wider-reaching prob-
lem, the challenge comes in defining the problem in a way that makes
it manageable for the process of brainstorming. The process of gener-
ating alternative solutions is designed to transform something small
and particular into something multiple and diverse. Generating alter-
native solutions to a problem that is already multiple and diverse can
quickly make it overwhelming.

The main problem at the stage of choosing and implementing a
strategy in the broader problem-solving context is that there is no cli-
ent whose individual goals can provide a touchstone against which the
utility of different alternatives can be measured. Often problem-solv-
ing alternatives will impact persons in a variety of different roles, in a
variety of different ways, and it is difficult to know how to evaluate or

53 See Lucie E. White, Collaborative Lawyering in the Field? On Mapping the Paths
from Rhetoric to Practice, 1 CLIN. L. Rev. 157 (1994).
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prioritize them. Without the goals of a single-minded client as an
anchor, it can be difficult to know how to begin to choose between
alternative approaches to solving a problem.54

The difficulty of finding a way to choose a single strategy or
course of action puts a premium on the last stage of the process: revis-
ing and modifying the strategy in light of new information. However,
when working outside the context of any one relationship or case, the
feedback on how useful the strategy is in achieving the goals of the
problem-solving is less accessible. As a result, it is important to build
in “feedback loops,” consciously designed methods for getting input
on the results of one’s strategic choices, to see what adjustments need
to be made.

2. Law students’ lack of experience

When the goal is to give law students ownership and control over
problem-solving in this broader context, further challenges arise. Ex-
perience with a community or client base over time can help a prac-
ticed lawyer overcome some of the difficulties of hearing the diversity
of voices and perspectives that come to bear on identifying a broader
problem and choosing alternative approaches to solving it. Students
who lack this experience do not come to the problem-solving process
with an understanding and appreciation of the territory in which they
are operating, and may have trouble hearing the multiplicity of voices
associated with defining the more systemic problem they are seeking
to solve. The students’ lack of familiarity with the context of the prob-
lem will also limit their ability to think creatively and expansively
about possible solutions. However, once acclimated to the context,
the students’ lack of experience can be a boon, as it is in individual
case representation, by making them less jaded and more open to
thinking “outside the box” that experience creates.

3. The problem of turnover

The reality of involving students in problem-solving in a broader
context is that the entire problem-solving process will not occur within
the clinical experience of any one student or group of students. As
discussed above, it is especially important in broader-based problem-
solving endeavors to create channels for seeking continued feedback

54 This is not to say that an individual client always provides one clear answer to the
question of how to proceed. A single client may have a variety of goals and concerns that
may come into conflict in the process of decision-making. See BINDER, ET AL., supra note
4, at 33 (“[n]eeds exist contemporaneously and are often in conflict’) and 66 (“[sjometimes
clients express confused and contradictory feelings . . . Recognize that contradictory feel-
ings are the norm, not the exception.”)
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from the community or client base that the students are working to
benefit. Yet no one group of students in a law school clinic will be
around long enough to participate in this learning over time. In addi-
tion to creating feedback loops, a clinic will have to develop a struc-
ture or method for creating institutional memory, so that the lessons
learned in one year will be passed on in the next year.5>

To summarize, the process of problem-solving for a larger client
community poses challenges for the models and methods of problem-
solving usually taught in clinical education. Because the process oc-
curs outside the context of an individual attorney-client relationship,
students cannot draw on the usual client-based interviewing and coun-
seling methods to help them identify the problem and choose a course
of action or strategy to attempt to solve it. They also lack the legal
background and lawyering experience that can help them conceptual-
ize problems more broadly. This lack of experience can be a mixed
blessing at the stage of generating possible alternative courses of ac-
tion, however the size and scope of broader problems can quickly
make the process unmanageable for any problem-solver. Finally, the
shortcomings in the problem identification and strategic choice stages
of problem-solving in the broader context demand the creation of
“feedback loops” to help evaluate the strategies that are tried. The
annual, if not semi-annual turnover in student clinic participation
makes it difficult to create institutional memory, even though it holds
out the promise of infusing the process with fresh perspective and new
energy.

Yet there are powerful reasons to involve students in broader
problem-solving projects that seek to address the needs of a client
community beyond individual case representation. Larger projects
often arise, as the assisted pro se project in my family law project did,
out of a burning need to do something to address real and pressing
needs that our clients experience. Some of the same pedagogical in-
sights that would lead one to conclude that maximum student owner-
ship in individual case representation is the best way to teach
lawyering skills also suggest that actively engaging students in grap-
pling with the bigger social problems may be the best way to position
them to be responsible members of the legal profession after they
graduate.3® A social justice education requires more than just expos-

55 On the other hand, the involvement of new generations of students can benefit the
problem-solving process at the stage of modifying and revising the strategy. Students with
new and fresh perspectives have less ego investment in choices that were made in the past,
and may bring greater energy to the task of evaluating choices in light of new information.
They may be better situated to receive information about how well a strategy is actually
working without filtering it through preconceptions about how it was designed to work.

56 The debate over whether clinical experience should preference lawyering skills or a
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ing students to cases with poor people, and hoping that they draw in-
sight into larger social problems from that experience.>” We can try to
expand our students’ view of the social problems that plague their cli-
ents with readings and discussions in seminar, or use supervision ses-
sions to help them generalize from their clients’ experiences. But if
the goal is for them to leave law school with a personal and profes-
sional responsibility to act as problem-solvers for social justice issues,
then there is no substitute for actively engaging them in trying to solve
some of those problems as law students.

If one of our pedagogical goals is to provide students with expo-
sure to problem-solving in a broader context in which they can grap-
ple more effectively with issues at the heart of social justice, it is
important to understand and address the pedagogical challenges of
designing a clinical experience that gives students primary ownership
and control over a broader problem-solving endeavor. I will therefore
return to the concrete example of my family law project experience, to
analyze the strategies I employed in trying to overcome these chal-
lenges and to evaluate their pedagogical success.

III. OvVERCOMING THE CHALLENGES: EMPLOYING THE
STRATEGIES OF COMPARTMENTALIZATION, CONNECTION,
COLLABORATION, AND CONTINUITY

In designing a clinical experience to give students meaningful
ownership and control over a problem-solving project for a larger
community or client base, I found it useful to employ four distinct
types of strategies, which I will call compartmentalization, connection,
collaboration and continuity. In Part III.A., I describe these strategies
more fully. Briefly, compartmentalization strategies divide the huge-
ness of the endeavor into manageable components so that each stu-
dent has a piece of the process over which he or she exercises primary
and ultimate control, and each group of students has a piece of the
process that they can see from beginning to end. Connection strate-

social justice agenda has actively roiled through the history of clinical legal education, per-
haps taking a recent turn toward favoring social justice education over skills training. See
Margaret Martin Barry, Jon C. Dubin & Peter A. Joy, Clinical Education for this Mil-
lenium, 7 CLIN, L. REv. 1, 12-16 (2000) (discussing the history of social justice education as
an explicit goal of clinical education); Jon C. Dubin, Clinical Design for Social Justice Im-
peratives, 51 SMU L. Rev. 1461 (1998) (tracing the history of the social justice mission of
clinical education); Nina W. Tarr, Current Issues in Clinical Legal Education, 37 How. L. J.
31, 32-34 (1993)(discussing how the service mission of clinical education interacts with and
affects its pedagogical mission).

57 See Jane H. Aiken, Provocateurs for Justice, 7 CLin. L. REv. 287 (2001) (arguing that
exposing students to cases is not sufficient to complete their “justice education” and outlin-
ing other strategies for moving students through stages of critical thinking and justice read-
iness that enable the students to make a life-long commitment to pursuing social justice).
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gies are designed to put the student in touch with the nature and com-
plexity of the problem, to compensate for the students’ lack of broad-
based legal experience, and the lack of an individual client whose cir-
cumstances ground the problem-solving endeavor. Collaboration
strategies help counterbalance the isolating effect of compartmental-
izing the students’ work. Finally, continuity strategies aim to connect
the work of the problem-solving project between generations of stu-
dents over time.

In Part III.B of this section, I examine how my role as a supervi-
sor changed in the broader problem-solving context. I note that be-
cause of my greater experience representing prison inmates and my
involvement with the project over time, I necessarily played a more
directive role in supervising the students than I would in supervising
their individual case work. However, to the extent that I was also
grappling with the uncertainty of addressing new challenges, a differ-
ent type of partnership emerges between me and my students, which
opened up space for student creativity and input.

A. Employing the Strategies to Maximize Student Ownership
1. Compartmentalization Strategies

To preserve each student’s sense of ownership and control in the
problem-solving endeavor, it is essential to break the problem down
into pieces that each group of students can manage within their time
in the clinic, and that each individual student can call his or her own.
In the Family Law Project, I employed both types of compartmental-
ization. First, each semester the project had a limited task with finite
expectations, which had an ending point in sight by the end of the
semester. Second, each individual student had ultimate ownership
and control over one piece of each semester’s endeavor.

One logical and workable way to divide a problem-solving project
into component parts is to have different generations of clinic students
work on different stages of the problem-solving project. The work in
the family law project tracked this type of compartmentalization. In
the spring 2000 semester, the goal was simply to understand the prob-
lem of pro se family law litigation involving prison inmates, and to
generate possible solutions. In other words, the students stayed
within the first two stages of problem-solving. They achieved a sense
of completion at the end of the semester when they moved, as a
group, to the stage of choosing a course of action based on their se-
mester-long process of exploring alternatives. In the following aca-
demic year, the goal was to begin implementing the course of action
chosen by the students the previous semester by creating pro se
materials and piloting them at one site. The students achieved a sense
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of completion in taking the completed packets to the prison for the
pilot on-site assistance project. That project, and the data it generates,
will set the stage for the next group of students to evaluate the success
of the choices made by the previous students, and to modify or refine
them accordingly.

Within each stage, though, it was also important to give each indi-
vidual student a task within the larger problem-solving endeavor over
which he or she had primary responsibility. In this way, each student
had an individual stake in the work, knowing that if he or she didn’t
do the work, it wouldn’t get done.>® Hence, in the spring 2000 semes-
ter of the family law project, as part of the problem-identification pro-
cess, each student had primary responsibility for investigating and
reporting back on one piece of a possible solution. In the following
year, each student or pair of students had his or her own substantive
law packet to work on. Each student had to grapple individually with
the issues involved in the problem-solving process, and each student
benefitted from a sense of personal accomplishment by completing a
discrete task within the larger stage of problem-solving that the group
was working on together.

Sometimes the goals of compartmentalization, which include the
goal of having the students complete a phase of the problem-solving
work by the end of their clinic involvement, conflicted with the goal of
primary student ownership and control. For example, I rushed the
process of producing the pro se packets so that it would be completed
before the students left the clinic at the end of the year, skipping stu-
dent involvement in grappling with some of the interesting questions
raised by drafting the procedural steps in the packets and appropriat-
ing the decision-making involved in those parts of the packets myself.

Similarly, the choice to divide the student work on the pro se
packets by subject area worked well in a lot of respects, but created
the need to bring students’ differing approaches together more
quickly than group collaboration could manage, within the time we
had. The fact that each student was assigned a particular area of law
made it manageable for them to develop enough expertise in their
areas to meaningfully participate in problem-solving about how to
structure information in their packets. But the choice to divide the
work on the packets along subject-matter lines ultimately dictated that
the differing approaches that students took towards organizing and
formatting the packets would eventually have to be resolved, and as

58 As David Chavkin has noted, “It is a far different experience for the student in mak-
ing and implementing decisions with the client if the student does not believe that the
clinical supervisor is always there to pull the student’s ‘fat out of the fire.”” Chavkin, supra
note 6, at 1531-32.
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the academic year ticked away, I eventually chose to bring the varied
approaches together by instructor fiat, rather than collaborative group
decision-making.

Compartmentalization alone is not a good pedagogical choice.
Part of the point, after all, is to have the students reflect on the larger
problem, and simply dividing the work up and doling it out to individ-
ual students, like research assistants writing research memos, would
not have achieved that goal. To meaningfully involve students in the
broader problem-solving effort, they must understand how their indi-
vidual work fits into the larger project, and have a stake and a say in
how the goals of the larger project evolve over time. Isolating the
various pieces of the work product from one another also inhibits the
opportunities for sharing and the expansiveness of thinking that
comes when more than one person’s perspective is reflected in the
problem-solving process. The problem of isolation takes on added
significance outside the context of individual representation, where
the client’s preferences provide a natural external check on the stu-
dent’s judgment of what choices to make in solving the problem. It is
important to find ways to both build connection between each stu-
dent’s individual work and the perspectives of those persons the stu-
dent is working to benefit, and to build in opportunities for
collaboration between students and others, so that a variety of per-
spectives is included in the problem-solving process.

2. Connection Strategies

In traditional problem-solving for an individual client living in
poverty, it is important for students to both listen to the individual,
and to work on overcoming their assumptions about what that client’s
life is like. This is especially important at the stage of identifying the
problem, and continues to be important for getting input from the cli-
ent as the strategy for solving the problem is chosen and revised.
When there is no one individual client to whom the student can listen,
the process of forging connection between the student’s work and the
lives of the persons for whom the students are working is more
cumbersome,

In the Family Law Project, in-class exercises helped to some ex-
tent. For example, it helped the students in the spring 2000 semester,
in their task of identifying the problems of unrepresented prison in-
mates with family law problems, to read and summarize some of the
accumulated requests for assistance, and to see the summaries of the
referrals from the year before. They reported that it was particularly
powerful to see the summaries of their own clients, who had been ac-
cepted into the project, within the context of the summaries of the
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clients who had not been accepted. And requiring the students to re-
view existing pro se materials or do an internet search for self-help
legal information helped the students understand how difficult it
would be to use even available information, if you were incarcerated.

By far, the most important way in which the students in the fam-
ily law project connected with the lives and perspectives of the client
community was to represent some clients directly.’® All students were
enrolled in the clinic for two semesters. The ability of students to en-
gage in meaningful problem-solving increased as their experience in
direct representation increased. In the spring 2000 semester, when
students were actively engaged in problem identification, they had al-
ready spent a semester representing clients. The following year, the
students began working on pro se packets immediately, but expressed
frustration and confusion with the project for much of the fall semes-
ter. Much of the delay in implementing the packets probably came as
a result of their inability to engage in meaningful problem-solving
without some direct representation under their belts.50

The choice to “specialize” the subject-matter of the students
working on the pro se packets was an important way to make their
workload manageable, and coordinating that specialization with their
individual caseload was also an important way to help them connect
with the client base for whom they were creating materials. After in-
terviewing and counseling 3-4 clients with similar legal issues, the stu-
dents could begin to see patterns that helped them identify some of
the challenges of drafting forms and instructions to explain the law to
a larger number of inmates with similar problems.

Even though they were directly representing a few clients, I

53 Others who have examined the role of students in clinics providing assistance to pro
se litigants have also noted the importance, even the necessity, of the students’ also work-
ing in full-representation cases. See Barry, supra note 9, at 1922 (“The case exposure [that
the students had through representing clients in approximately three cases] gave them a
sense of how the domestic relations branch of the court works, which in turn brought to life
the information that they were expected to convey in the pro se clinics, and insight into the
value of the project”); McNeal, supra note 7, at 386-87 (discussing the importance of prior
lawyering experience to “ better equip . . . [students] to handle the level of responsibility
the unbundled setting entails” and to “best position a student to appreciate the unbundled
clinic and its accompanying curriculum”)

60 The critical role of direct representation suggests that these larger projects are best
offered to students in the second semester of their clinical experience; or as an “advanced”
clinical seminar for students who have completed the prerequisite individual client repre-
sentation clinic. This has implications for clinic design, and suggests that there might be a
trade-off between offering a more in-depth “social justice” training, and the skills training
in individual case representation that can be attained in a one-semester clinic. For a more
comprehensive review of this and other issues involving pedagogical goals and clinic de-
sign, see Russell Engler, The MacCrate Report Turns 10: Assessing Its Impact and Identify-
ing Gaps We Should Seek to Narrow, 8 CLIN. L. Rev. 109 (2001).
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found it was important to find ways to increase the students’ exposure
to as many other individuals in the client base as possible. For exam-
ple, during the spring 2000 semester, I received a frantic request from
an inmate who had just been served with divorce papers and needed
to respond within 20 days. One of the students in the clinic had cho-
sen, as her individual project, to investigate creating a divorce re-
sponse form for inmates to use. Her individual caseload included two
clients who had filed pro se responses while waiting for our assistance.
After reviewing available divorce forms from several counties in Wis-
consin, she noted that most pro se packets were designed for petition-
ers, not respondents, and she noted that divorce respondents were
particularly excluded from assistance by our project because of having
to spend months on a waiting list before we would get to them. Al-
though the clinic could not take this inmate’s case because of its tim-
ing, I asked her to call the inmate and talk him through the process of
filing a response. In her direct representation of respondents, she had
not had the opportunity of seeing and talking to them during that
stage of drafting and filing the response. The experience of talking an
inmate through that process helped her identify some of the informa-
tion needs that a response form and instructions would need to meet.

3. Collaboration Strategies

Collaboration is already an important part of many clinical pro-
grams, which intentionally pair students so that they can work on
cases together, or have built-in opportunities for students to share
their work on individual cases with the rest of the clinic students in
- “case rounds” discussions.5? Collaboration can be an especially useful
tool at the stage of generating possible alternative solutions to a prob-
lem, because it brings a diversity of perspectives into the problem-
solving enterprise.

In broader problem-solving efforts, it is equally important to
build in collaboration, both among students in the clinic, and between
students and others in the community who are working on solutions to
the problem. Collaboration among students can be built into the pro-
cess in much the same way as it is in representing individual clients:
through group brainstorming exercises, class discussions or individual

61 For discussion of the benefits of collaborative learning, see Clifford S. Zimmerman,
“Thinking Beyond My Own Interpretation:” Reflections on Collaborative and Cooperative
Learning Theory in the Law School Curriculum, 31 Ariz. ST. L.J. 957 (1999). For a discus-
sion of the benefits of collaboration in lawyering, see Susan Bryant, Collaboration in Law
Practice: A Satisfying and Productive Process of a Diverse Profession, 17 VT. L. REv. 459
(1993). For more specific discussion of collaboration within the clinical context, see David
F. Chavkin, Matchmaker, Matchmaker: Student Collaboration in Clinical Programs, 1 CLIN.
L. Rev. 199 (1994).
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presentations to the group.

In the spring 2000 semester of the family law project, the real
magic of collaboration occurred at the end of the semester, when the
students unexpectedly moved from generating alternative solutions to
the problem to choosing a strategy after sharing their reports and lis-
tening to each other. In the following fall semester, when the students
were working on their individual brochures and sets of pro se forms
and instructions, group presentations became an important way for
the students to share their drafts with one another, and discuss the
common challenges they were encountering and the choices they were
making to meet those challenges. Although each student was working
on a different packet, they were encountering similar issues, and the
class presentations gave the group the opportunity to identify what
those issues were and explore different possibilities for addressing
them. Although I intervened at the end to make final decisions, the
format of the packets had to some extent already become an amalgam
of different approaches that students had tried in previous drafts,
adopting each other’s methods when another student’s innovation in-
spired imitation.

Collaboration between students lawyers and other professionals
working to address the same problems from different perspectives was
also an important part of the problem-solving process, especially in
light of the limitations that not having a relationship with an individ-
ual client placed on the problem identification and choice of strategy
stages of problem-solving. The problem-identification phase of the
students’ work in the first spring semester of the Family Law Project
was enhanced by weekly visits, during the middle part of the semester,
from lawyers and non-lawyers who were working on various pro se
assistance projects around the state. Although poorly timed, the visits
the next spring from the lawyer doing assisted pro se work and a fam-
ily court commissioner who had drafted forms and instructions for a
court-based pro se assistance center also added valuable insights to
the students’ work on their forms and instruction packets.

4. Continuity Strategies

The process of addressing a wider-ranging problem cannot be
conducted in one semester, or even one academic year. Different
groups of students will be working on different phases of solving the
problem, and will need to be able to pick up where the last group left
off. Probably the biggest challenge in involving students in active
problem-solving in a project that spans several semesters or years is to
provide continuity by giving students a sense of the process that has
come before, and to give them meaningful input into the direction of
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the project after they leave.

In my experience, I found that I became the primary vehicle for
achieving continuity between different generations of students. In
making the decisions about how to compartmentalize the students’
work, I synthesized the lessons from the problem-identification and
strategizing semester to the following year, in which the second gener-
ation of students implemented the vision that the first generation of
students had created. Because I was the only remaining member of
that first group, I carried the institutional memory.

Other strategies are available for achieving continuity, other than
using the clinical supervisor as the vehicle for communicating lessons
learned over time. Continuity can be built into the structure of a
clinic engaged in a larger problem-solving project by staggering the
student enrollment, so that new students can work together with stu-
dents who have already engaged in the project for one semester, or by
hiring experienced students as project assistants or student supervisors
after they have completed the clinic.%? This approach is being tried for
the first time in the family law project, as four summer students dedi-
cated to family law work began in the summer 2001 project, with the
requirement that they continue into the fall, when the new students
start. Continuity will also occur naturally as new students become ac-
tively involved in revising and modifying the pro se packets that previ-
ous students formulated, and a bond forms between the generations of
students, carried through the product itself.

B. The Changed Nature of Supervision

As perhaps evident from the foregoing discussion, I found that in
this broader problem-solving context, all my familiar rules of clinical
supervision changed. Although I do not consider my own experience
in the family law project to have been completely successful in maxi-
mizing student ownership and control, many of the ways in which it
fell short were caused, not by the context itself, but by my desire to
rush the students into the work before they were ready, and toward
completion on a time-frame that did not permit true collaboration to
run its course. By using a combination of the strategies outlined
above, I found it was possible to meaningfully involve students in
problem-solving in a broader context beyond individual case repre-
sentation, and upon reflection, I think I could have done it even bet-
ter. However, while use of the strategies detailed above can help to
maximize student ownership in bigger service projects, the student

62 See Wizner, supra note 35 at 335-36 (describing the Yale model, which uses students
who have completed clinic as “senior associates” to “pass on the ‘tribal lore’ of the pro-
gram” to newly-entering clinic students).
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ownership over the problem-solving process was never ultimate own-
ership, and it may be a stretch to describe it even as primary owner-
ship. The crucial role that the client plays in individual
representation, of narrowing and particularizing the context in which
the problem arises, and of providing the key information needed to
solve the problem, had to find a substitute. The role that the supervi-
sor plays in filling the informational and contextual gaps, and in pro-
viding continuity between stages of problem-solving over time, will
invariably change the supervisor-student relationship in ways that un-
dercut student ownership and control over the problem-solving
process.

For example, I found that there was simply no way to give the
students enough experience in a limited amount of time to adequately
understand all the dimensions of the client community they were
working to represent. To help the students connect with their client
base, I continually played the role of client-proxy at different stages of
problem-solving, because of my greater exposure over the years to
clients in prison with family law problems. This set up a dynamic
quite unlike the dynamic in my supervision of the individual represen-
tation cases. In cases where we were representing individual clients
directly, the student, by virtue of having met the client, had better and
more complete information about the case than I, who rarely met
clinic clients, possessed. By contrast, in tackling broader problems, we
were operating on the basis of the information we had about prison
family law clients in general, and there was no way to bring the stu-
dents to my level of experience and put us on an equal footing. They
needed my participation because of my expertise, but I could not par-
ticipate without being the expert.

Likewise, to provide continuity between different generations of
students, I played the role of guide and expedition leader, which con-
tinually threatened the goal of giving students primary and ultimate
control over the problem-solving process. The necessity of providing
institutional memory and carryover from the first generation to the
second generation of students forced me to be much more directive
than I would normally be in student supervision of an individual case,
to bring the lessons of one semester into the next. For example, I
simply told the students in the second project year the answers that
the previous year’s students had reached about what strategy to em-
ploy to solve the problem, and told them to implement the general
approach that the previous group of students had outlined. I did not
revisit that decision-making process with them, nor seek their input
into the general goals or strategies of the project.

This more dominant role as expert and expedition leader was
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counterbalanced, however, by the changes I experienced as the result
of venturing into what was, for me, unknown territory. In my experi-
ence teaching in the more traditional clinical paradigm, in which stu-
dents represented only individual clients in small manageable cases, 1
had become used to being able to predict the types of issues that were
likely to arise in resolving the cases, both in the substantive law and in
the attorney-client relationship. As a supervisor, I would make
choices about what information to share and what information to
withhold so that the students could find it out on their own. I
strategized about how to prepare students for what I predicted would
lie ahead for them, recycling experiences from previous semesters into
hypotheticals or simulated class exercises.

In working on a larger project, I could not necessarily carry over
the lessons from one semester to the next, because the terrain was
always changing. I could not go back and teach an earlier phase of the
problem-solving process again, only this time with new students. I was
forced to move out of my comfort zone and travel into uncharted wa-
ters together with my students. I almost never had to “hide the ball,”
because a lot of the time I wasn’t sure where the ball was.

As a result, my supervision emerged in some respects as more of
a partnership between the students and me than I had experienced in
the past. It was not a partnership of equals, because I knew more than
the students did. But it was a partnership in which I, like my students,
shared all I knew and all the limits of what I knew. My lack of cer-
tainty about what I was doing opened up space within the relationship
for the students to give input, critique my suggestions, and share in the
decision-making. And my inability to predict where we were going
opened up unique opportunities for rich discussion of social justice
and the role of law and lawyers in achieving social justice goals.

CONCLUSION

The challenges of involving students in larger problem-solving en-
deavors beyond individual case representation are real, but they are
not insurmountable. The challenges can be largely met by remaining
aware of the need to compartmentalize the students’ work, so each
student invests a sense of ownership in one piece of the project, and to
consciously structure the clinical experience to allow for connection
between the students and the clients they are serving, collaboration
between students and with others in the community, and continuity
between the work of students in different years of the project. And
while the student participation does not look the same as the it does in
the individual case model, the “partnership model” of supervision that
emerges has its own pedagogical benefits.
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The biggest benefit by far was the social justice education that
working on a larger project afforded my students. After actively in-
volving my family law students in the complexities of problem-solving
for pro se litigants, I saw a dramatic difference between the ability of
those students to understand the broader issues surrounding the need
for legal services among the poor and the awareness of students I had
taught in the past. A court date did not go by in their individual cases
without them pointing out the pro se litigants in the courtroom or in
the hallway, and noticing how they tried to articulate their positions,
and how they were treated. The students also noticed the signs in the
clerks’ offices about not giving legal advice, and they knew volumes
about what those signs meant to people coming through the doors
with handwritten pleadings. Their eyes had been opened to a world
that they might not otherwise have seen, a shadow world that goes on
in the courtroom after the cases with attorneys are over. And they
saw that world in terms of potential solutions.

An experience I had with the students who had drafted the pro se
packets at the end of the academic year illustrates this point. As is my
custom, I used the last class period in the spring to request feedback
from the students on their clinical experience, and to get their sugges-
tions for how to improve the clinic in the coming year. To my sur-
prise, the students focused, not on their experience in the service
project, but on the inefficiencies of the clinical teaching methodology
in their individual casework. “Why don’t you have forms that we can
use, instead of making us draft our own motions from scratch? It
seems like we had to re-invent the wheel every time.” 1 turned on my
rote explanation of the theory behind the method: they needed to de-
velop strategies for learning how to practice law themselves, instead of
thinking that it’s all in a big book somewhere. It was part of the pro-
cess of learning to be lawyers. But they continued to press: “What
about the clients? Wouldn’t they be better off if we hadn’t wasted half
the year trying to figure out what we were doing? Maybe the clinic
would have been able to represent more clients if we had more
streamlined procedures.” My explanations suddenly felt more feeble,
more fumbling.

On the way back to my office, I realized that what I should have
said was, thank you. Thank you for thinking of the clients instead of
yourselves. Thank you for not taking for granted that the privilege of
your learning curve is bought at the expense of the poor. I realized
that through their work in the service project, the students had devel-
oped an attitude toward serving the needs of clients beyond their indi-
vidual caseloads that had generally eluded students working only on
individual cases in the past. I was used to hearing those questions
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asked at the beginning of the semester out of the students’ insecurity,
rather than at the end of the semester, in reproach. Here, it was a
reproach born out of a perspective on how the clinic could be doing
things better, not for the students, but for the clients. My hope is that
the lessons my students learned from their engagement in problem-
solving to meet the unmet legal needs of prison inmates will be more
than fleeting; that they will be lessons the students can carry out of the
doors of the law school and into the practice of law; that they will be
lessons that will help the legal profession in its larger project of shap-
ing solutions in the direction of justice.
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