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government witness, such as promises of favorable treatment in ex-
change for testimony.'?? Immigration benefits clearly fall within this
category.'?® When a federal prosecutor did not disclose to the de-
fense that a DEA witness, who would otherwise have been
undocumented, received immigration benefits in exchange for tes-
tifying, the Ninth Circuit Court of Appeals found: “Any competent
lawyer would have known that Rivera’s special immigration treat-
ment by the INS and the DEA was highly relevant impeachment
material.” !9

The Department of Homeland Security has issued ambiguous
guidance about how much information about a U visa application
may be disclosed to defense counsel.'*> Even if DHS disclosed noth-
ing, however, local law enforcement may disclose information they
hold. An informal survey of local prosecutors by the Stanford Immi-
grants’ Rights Clinic found a range of opinions about how much of
a U visa application had to be disclosed under Brady.'*® There is a
strong argument that Brady covers immigration assistance in ob-
taining a visa along with requests for such assistance. But

192.  Giglio v. United States, 405 U.S. 150 (1972). State court decisions and court rules
have echoed or extended this rule. See, e.g., People v. Westmoreland, 58 Cal. App.3d 32, 43
(Cal. 1976) (material that must be turned over includes “any inducements made to prosecu-
tion witnesses for favorable testimony.”); Mazzan v. Warden, 993 P.2d 25, 37 (Nev. 2000)
(“Evidence must also be disclosed if it provides grounds for the defense . . . to impeach the
credibility of the state’s witnesses.”).

193.  Se¢ Sealy, 6 NE.3d 1052. Cf. U.S. v. Bin Laden, 397 F. Supp. 2d 465, 506 (S.D.N.Y.
2005) (quid pro quo exchange of immigration benefits for testimony could be valid for im-
peachment). See also State v. Jordan, 44 A.3d. 794, 815 (Conn. 2012).

194. United States v. Blanco, 392 F.3d 382, 392 (9th Cir 2004).

195. Der’t oF HOMELAND SEC., IMPLEMENTATION OF SECTION 1367 INFORMATION PRrROVI-
stons, INsTRucTION NUMBER 002-02-001 (2013). The policy states that “the entire” alien file of
a U visa applicant is not discoverable to defense counsel in state criminal cases. Id. at 7.
Elsewhere, the policy states:

In addition to the enumerated statutory exceptions [to confidentiality of files], there
may be instances in which disclosure of protected information is mandated by court
order or constitutional requirements. For example, disclosure may be required in a
federal, state, or local criminal proceeding for purposes of complying with constitu-
tional obligations to provide exculpatory and impeachment material that is relevant
either to guilt or punishment of a criminal defendant in a federal criminal proceeding
(“Brady” material) or that bears upon the credibility of a prosecution witness (“Giglio”
material). If DOJ or a state or local prosecutor requests protected information that is
not subject to disclosure under one of the statutory exceptions and that will be dis-
closed to a court or another agency (other than DOS), please consult DHS counsel.

Id. at 8.
196. See STANFORD LEGAL CLINIC AND BAy AREA LEGAL Alp, UNDERSTANDING AND RESPOND-

ING TO SUBPOENAS: A GUIDE FOR IMMIGRATION ATTORNEYS REPRESENTING U-VIisA APPLICANTS 6
(May 2010).
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prosecutors might not be obligated to reveal other aspects of a wit-
ness’s immigration status.!”” Yet aggressive defense attorneys may be
able to subpoena the immigrant witness directly, adding considera-
ble stress for victims even if the case does not go to trial. The
Stanford Clinic reports this cautionary tale:

[Iln one recent case in Northern California, defense counsel
subpoenaed a nonprofit immigration attorney’s copy of a cli-
ent’s complete U-visa application. The immigration lawyer
filed a motion to quash, which the judge denied. The judge
then conducted an in camera review of the documents. After
reviewing the documents, the judge released a majority of the
contents of the U-visa application to the defense. This infor-
mation was subsequently used to impeach the victim’s
credibility on the stand, and to request further records from
the victim’s sexual assault counselors. The immigration lawyer
was also required to testify about the timing of the client’s re-
quest for U-visa assistance.!9

The prospect of a hostile defendant issuing a subpoena to probe
a victim’s immigration background potentially increases immi-
grants’ fear of going to the police to begin with. Likewise, if
prosecutors perceive that providing U visa certifications will dam-
age the credibility of otherwise believable victim-witnesses, they may
become more reluctant to provide such assistance. If it is foresee-
able that defense lawyers will scrutinize a victim’s immigration
situation, it may appear better for the prosecution if the victim has
not received any tangible benefits in exchange for her cooperation.
Thus, the structure of the U visa program potentially undermines
the program’s own noble goals.

Any immigration benefit granted in exchange for claiming status
as a victim could be material for impeachment.!* But the structure
of the U visa enhances this problem by requiring victims to assist
police and prosecutors, making victims dependent on law enforce-
ment to certify their visa applications. Additionally, the U visa
certification process could cause difficulties in cases where a victim-
witness recants and becomes a witness for the defense, since police
and prosecutor may have cause to withdraw their certification.20°

197.  SeePeople v. Walls, 752 N.E.2d 456 (Ill. 2001) (general information about a witness’s
immigration file not covered by Brady).

198. Srtanrorp LecaL CLiNIc, supra note 196, at 2.

199.  See discussion, supra, at Part V.B.

200. Cf. United States v. Juan, 704 F.3d 1137 (9th Cir. 2013) (prosecution interference
with former accusers who turned into defense witnesses, including threats of perjury charges,
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The law enforcement certification procedure also means that local
prosecutors will have actual or constructive possession of the im-
peachment material, which makes it harder for prosecutors to avoid
disclosure under Brady.2’' But for the certification process, police
and prosecutors would not have direct access to a witness’ immigra-
tion status and could honestly state that they had provided no
immigration benefits to the witness.

VI. ALTERNATIVE MODELS FOR FIXING
THE U Visa’s BUILT-IN PROBLEMS

A. The Fourth Amendment Model

Forcing victims to become accusers creates problems within the
U visa program. The entangling of victimization and accusation
stems from Congress’ dual desire to extend protection to immi-
grant victims while also aiding law enforcement. In addition, the
regulations implementing the U visa program rely on law enforce-
ment to certify genuine victims, which creates difficulties for both
victim applicants and the people they accuse. There is a danger that
preconceived notions about what a genuine victim looks like, cou-
pled with a desire to rescue female victims, will prejudice the
criminal justice system against immigrant men. On the flip side, the
U visa potentially damages the credibility of women who honestly
report domestic violence, subjecting them to harsh cross-examina-
tion. Thus, in the prototypical domestic violence context of a
woman accusing a man, the U visa paradoxically hurts both the vic-
tim and the accused. More concretely, the U visa may increase both
the risk of wrongful convictions and courts’ reluctance to believe
victims.

For now, the most visible problem with the U visa is its limited
quota and the growing waiting list. These structural problems with
the U visa are likely to grow over time, as awareness of the program
spreads and issuing U visas becomes a routine part of local law en-
forcement and criminal law practice. In recognizing these
challenges, it is essential to not lose sight of the urgent reasons why

may violate the right to a fair trial). See also Ruth A. Moyer, Substantial Government Interference
with Prosecution Witnesses: The Ninth Circuit’s Decision in United States v. Juan, 98 MinN. L. Rev.
22, 28-29 (2013) (discussing the implications of the fuan decision including its potential to
heighten defendants’ rights under the Confrontation Clause).

201. Brady applies when exculpatory material is within the actual or constructive posses-
sion of officials acting for the state. See Banks v. Dretke, 540 U.S. 668, 691 (2004).
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the U visa was created. Proper reform efforts should aim to refine
the U visa program by minimizing unintended consequences.

Policymakers created the U visa program to address a basic prob-
lem of equality.?®? Unauthorized immigrants were severely
disadvantaged relative to citizens and legal residents in their ability
to access law enforcement assistance. To effectively solve this prob-
lem, the U visa program should have equalized the positions of
unauthorized immigrants and citizens. Instead, U visa made unau-
thorized immigrants unequal in a new way. The program created
an incentive for unauthorized immigrants to accuse others of
crimes, an incentive that citizens and legal residents do not have.
How might this be improved?

Before suggesting any solution, it is important to note that immi-
gration status will never become completely irrelevant, nor will all
motives for false testimony ever disappear. A witness will always face
pressure to stick to the original story he or she gave to police, both
to save face and to avoid prosecution.?*®* An immigrant who claims
to have been a victim of crime in an immigration application and
then outright retracts that claim in later testimony could be prose-
cuted for perjury.2* But the same may be said of a citizen who
makes an allegation of domestic violence while going through a dif-
ficult divorce. Any number of things, ranging from personal animus
to potential immigration benefits, could influence a witness’ testi-
mony about an alleged crime. It would be unrealistic to attempt to
eliminate all ulterior motives or potential for perjury. Instead, im-
provements to the U visa program should focus on minimizing
unnecessary influence as much as possible, such that immigrants’
credibility is not subject to deeper scrutiny than that of other
witnesses.

One approach may be to disentangle immigration enforcement
from routine law enforcement’s targeting of common crime. After
all, local law enforcement demonstrates a growing reluctance to co-
operate with federal immigration authorities, especially by refusing
to detain people at the request of Immigration and Customs En-
forcement (ICE).2°5 But this alone is unlikely to address fully the
apprehensions of unauthorized immigrants. Anyone who has their
fingerprints checked against the national FBI database may have

202.  See discussion supra, at Part IL

203. Iam indebted for this insight to Prof. Gabriel J. Chin. Personal Communication with
Prof. Gabriel J. Chin to author (October 13, 2014).

204. See 18 U.S.C. § 1623(a) (2012).

205.  See, e.g., Julia Preston, Sheriffs Limit Detention of Immigrants, N.Y. Times, April 18, 2014,
at Al1(L).
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their data forwarded to DHS for immigration checks.2°6 Thus, a
crime victim seeking police assistance can reasonably anticipate
that his or her immigration status will be brought to the attention
of federal authorities. This danger is heightened if local law en-
forcement officials actively pursue unauthorized immigrants and
are likely to alert DHS. But this danger exists even when police run
fingerprints merely as a routine part of investigating a crime and
are not interested in immigration enforcement.

Orde Kittrie suggested protecting immigrant crime victims by en-
acting a special rule of evidence that prohibits immigration
authorities from using any evidence they learned from a person
having come forward to report a crime during deportation pro-
ceedings.?®’” In essence, Kittrie suggested creating a new
exclusionary rule of evidence for immigration cases in immigration
court, similar to the rule that excludes evidence in criminal cases
that was obtained through an illegal search.2® On its own, this may
be too narrow to be useful in many cases. DHS may not need any
evidence from recent police contact in order to prove removabil-
ity.2? However, Kittrie’s model could be expanded analogously to
the exclusionary rule in Fourth Amendment cases, with application
of the “fruit of the poisonous tree” doctrine. This doctrine extends
the exclusionary rule to evidence that is derived from the initial
constitutional violation; the government may use the evidence only
if it would have been obtained independently.2!® Another eviden-
tiary exclusion that may be useful would be to prohibit using a
witness’ statements in a criminal trial to impeach his or her asser--
tions in an immigration application. This would leave an immigrant
witness free to tell the truth on the stand in a criminal case, without'
fear that truthful testimony might be used to undermine his or her
chance at a visa.?!!

Exclusionary rules would force immigration enforcement to op-
erate entirely separate from regular law enforcement. Imagine that
a person overstayed a visa or entered without inspection several
years ago and now reports a crime to police. Today, if this person
tells police that she is an unauthorized immigrant, this statement

206. See Aarti Kohli, et al., Secure Communities by the Numbers: An Analysis of
Demographics and Due Process 1 (2011) available at hitps://www. law. berkeley.edu/files/Secure_
Communities_by_the_Numbers. pdf.

207. Kittrie, supra note 166, at 1503,

208. See Mapp v. Ohio, 367 U.S. 643, 655 (1961) (holding “that all evidence obtained by
searches and seizures in violation of the Constitution is . . . [i]Jnadmissible in a state court.”).

209. See 8 U.S.C. § 1227(a) (2012) (grounds of removeability).

210. See WAYNE R. LAFAVE, 6 SearcH & Seizure § 11.4 (511 Ep.) (Dec. 2013).

211. This idea was suggested by Prof. Chin. Personal Communication, supra note 203.
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might be excluded from use in Immigration Court. But now that
immigration authorities are aware of her presence, they could
prove by other means that she is present in violation of the law,
perhaps by showing evidence that her visa expired. This would
make her deportable.?'?2 But the expanded exclusionary rule would
bar DHS from initiating removal proceedings against a person un-
less he or she would have come to the attention of DHS despite his
or contact with police for unrelated criminal matters.

Kittrie’s proposal is intriguing because it attempts to equalize the
standing of unauthorized immigrant crime victims without provid-
ing any immigration benefits. Instead, the proposal creates a
firewall between routine law enforcement and immigration en-
forcement. In the abstract, it may have considerable potential, but
it will likely encounter political and practical obstacles as well. First,
recent decades reflect a trend of marrying immigration control and
crime control.?!* Second, this approach would eliminate an immi-
gration benefit that currently exists, and thus would likely attract
opposition from immigrant advocates who want to create more op-
portunities for millions of unauthorized immigrants in the country
to normalize their status.

B. The Asylum Model

The U visa program could also be improved by separating the
- role of victim from the role of accuser. At the outset, it should be
clear that the victim and the accuser are the same person. But
policymakers could separate the roles to a significant degree. This
would ideally allow victims to feel confident enough to help law
enforcement bring perpetrators to justice. But for most people, do-
ing one thing does not necessitate doing the other. If a person were
severely injured in an assault and robbery, he would need medical
treatment and perhaps trauma therapy. He also might tell police
who attacked him, but this is a different role. Seeking medical care
for injuries does not entangle the rights of any third party, but ac-
cusing another person of a violent felony does.

212. 8 U.S.C. § 1227(a) (1)(B).

213. See generally Jennifer M. Chacén, Unsecured Borders: Immigration Restrictions, Crime Con-
trol and National Security, 39 Conn. L. Rev. 1827 (2007) (exploring the history of the blurred
boundaries between immigration control, crime control and national security); Jennifer M.
Chacén, Overcriminalizing Immigration, 102 J. Crim. L. & CriMinoLOGY 613 (2012) (tracing the
major developments in immigration law and enforcement that have increased the criminal-
ization of immigration).
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Our immigration system already has considerable experience op-
erating a victim-based visa system that keeps the role of the vicim
separate from the role of accuser. The asylum system grants visas
and potential permanent residency and citizenship on the basis of a
well-founded fear of persecution in a foreign country.?'* Three re-
lated immigration benefits may be relevant in a case where an
immigrant fears returning to his or her country of origin: asylum,
withholding of removal, and protection under the Convention
against Torture.?'® Each has its own legal criteria and differs in the
benefits awarded.2's But for present purposes, what matters is their
common focus on people who are victims of human rights abuses
abroad. For ease of discussion, I will group all of these under the
rubric “asylum” because of this common element, even though
these categories operate differently in other respects.

To state a claim for asylum, a victim must explain why he or she is
in danger of a serious human rights violation.?!'” Applicants must
cite either direct violations by agents of a foreign government or
others’ failure to stop such violations.?!® Thus, asylum-seekers must
make claims that accuse a foreign government of potentially crimi-
nal activity. Asylum applicants’ claims may be problematic outside
the immigration context. The statements made by asylum-seekers to
support their asylum applications could be evidence in a war crimes
trial, in an alien tort claims action, or in a case for sanctions. More
commonly, such accusations of human rights violations could fuel
diplomatic tension or media scrutiny.

In comparison, the potential impact of a victim’s accusation ap-
pears more immediate in the case of a U visa, where a victim
typically accuses a person who is in close proximity, under the same
legal jurisdiction, and subject to immediate arrest and prosecution.
By contrast, it is unlikely that a human rights abuser in a far off
place will face formal legal action. And yet, international refugee
law historically struggled to separate the roles of victim and accuser
because of the potential diplomatic tensions that can result from
asylum claims. Governments worried that granting asylum would
appear to validate the asylum-seeker’s allegations against another
country. Prominent agreements on asylum in Africa and Latin

214. See generally ANKER, supra note 7, at § 1:6.

215.  See generally id. at §§ 1:8-1:9. I am not discussing Temporary Protected Status, which
is discretionary for the Secretary of Homeland Security and is not necessarily predicated on
human rights violations.

216. ld.
217. See id. at § 4:3.
218. Seeid. at §§ 4, 7.
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America specify that granting asylum is “a peaceful and humanita-
rian act,” not “an unfriendly act” toward another government.2!?

Such concerns played a significant role in the development of
the American asylum system. During the heart of the Cold War,
American asylum policy was explicitly tied to U.S. ideological and
strategic interests. As Gil Loescher and John A. Scanlan wrote in a
history of early U.S. asylum policy, “A clear ‘double standard’ which
governed the acceptability of migrants from particular countries
emerged as the principal feature of American refugee policy.”#2
This was epitomized by how the U.S. treated Cubans fleeing from
the Castro regime differently than it treated Haitians fleeing a gov-
ernment allied with the U.S.22! In 1965, Congress enshrined this
ideological and anti-Communist bias in statute, guaranteeing a cer-
tain number of visas to people who fled “from any Communist or
Communist-dominated country or area.”???

In 1980, Congress changed course by enacting a new asylum law,
founded on the international treaty-based refugee definition, so
that fleeing from Communism was no longer a requirement for asy-
lum in the United States.??®> Nevertheless, the strategic, diplomatic,
and ideological influence remained an explicit part of the system
for considerably longer, especially when people sought asylum from
governments allied with the United States. In the 1990 Supreme
Court case of INS v. Doherty, the Attorney General argued that for-
eign policy concerns were legitimate grounds for denying asylum
claims.??* A divided Supreme Court resolved the case on other
grounds.??®

The question of whether asylum decisions can be dictated by for-
eign policy carried considerable urgency in the 1980s. During the
civil wars in Central America, asylum-seekers fled governments and
militia that, in many cases, were allied with and actively supported

219. Cartagena Declaration on Refugees, art. Il (4), Nov. 22, 1984, available at http://
www.oas.org/dil/1984_cartagena_declarations_on_refugess.pdf (“To confirm the peaceful,
non-political and exclusively humanitarian nature of grant of asylum or recognition of the
status of refugee and to underline the importance of the internationally accepted principle
that nothing in either shall be interpreted as an unfriendly act towards the country of origin
of refugees.”); Convention Governing the Specific Aspects of Refugee Problems in Africa, art.
I1(2), Sept. 10, 1969, 1001 U.N.T.S. 45, (“The grant of asylum to refugees is a peaceful and
humanitarian act and shall not be regarded as an unfriendly act by any Member State.”).

220. G LoesCHER & JOHN A. ScaNLaN, CALCULATED KINDNESS: REFUGEES AND AMERICA’S
HALF-OpPEN DOOR, 1945 TO THE PrESENT 69 (1986).

221. Id

222. Id. at 73.

223. Id. at 213-214.

224. See, e.g., Joan Fitzpatrick & Robert Pauw, Foreign Policy, Asylum and Discretion, 28 WiL-
LaMmeTTE L. REv. 751 (1992).

225. Immigration and Naturalization Serv. v. Doherty, 502 U.S. 314, 322 (1990).
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by the United States. At that time, asylum adjudicators looked to
State Department advisory opinions. These opinions accounted for
foreign policy considerations and minimized the scale of human
rights violations by U.S. allies.?26 Until 1990, asylum adjudicators
had limited access to independent evidence of country condi-
tions.22’ In many cases, State Department desk officers, who were
directly responsible for U.S. relations with the country at issue, con-
ducted the decisive assessment of asylum cases.??® To illustrate the
impact of this system, in 1989 the U.S. granted ninety-one percent
of asylum claims from the Soviet Union, and just two percent of
claims from El Salvador.??

Foreign policy considerations can swing both ways in asylum
cases. As the statistics comparing the Soviet Union and El Salvador
illustrate, some asylum-seekers benefitted. Under this system, some
dubious Soviet asylum claims succeeded while the United States
failed to take special responsibility for asylum-seekers who were vic-
tims of American foreign policy.?%

A class action lawsuit, American Baptist Churches v. Thornburgh
(commonly called the “ABC settlement”), brought in 1990 by Salva-
doran and Guatemalan asylum applicants, addressed these issues.?%!
The ABC settlement coincided with sweeping new asylum regula-
tions promulgated in 1990. Reversing the position that the
government had taken just a few months earlier in Doherty, the gov-
ernment now conceded that:

[Floreign policy and border enforcement considerations
are not relevant to the determination of whether an applicant
for asylum has a wellfounded fear of persecution;

[Tlhe fact that an individual is from a country whose gov-
ernment the United States supports or with which it has

226. See Maureen O’Connor Hurley, The Asylum Process: Past, Present, and Future, 26 NEw
Enc. L. Rev. 995, 997 (1992).

227. Id, at 1033-1034.

228. LawveErs ComM. FOR HUMAN RIGHTS, THE IMPLEMENTATION OF THE REFUGEE ACT OF
1980: A Decabe ofF ExprriENCE 33-34 (1990); see also Richard K. Preston, Asylum Adjudice-
tions: Do State Department Advisory Opinions Violate Refugees’ Rights and U.S. International
Obligations?, 45 Mp. L. Rev. 91, 117 (1986).

229, Hurley, supra note 226, at 1032 n.351.

230. See, e.g., MARIA CRISTINA GARCIA, SEEKING REFUGE: CENTRAL AMERICAN MIGRATION TO
MExIco, THE UNITED STATES, AND CANADA 92 (2006) (arguing that the U.S. had an obligation
to Central American refugees because of its role fomenting conflict in their countries of
origin). Compare Eleanor E. Downes, Fulfilling the Promise?: When Humanitarian Obligations and
Foreign Policy Goals Conflict in the United Stales, 27 B.C. Trirp WorLD L.J. 477 (2007) (arguing
that human rights concerns should drive asylum policy, independent of foreign policy).

231. American Baptist Churches v. Thornburgh, 760 F. Supp. 796 (N.D. Cal. 1991) (ap-
proving setement agreement) [hereinafter ABC].
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favorable relations is not relevant to the determination of
whether an applicant for asylum has a wellfounded fear of
persecution;

[Wlhether or not the United States Government agrees
with the political or ideological beliefs of the individual is not
relevant to the determination of whether an applicant for asy-
lum has a well-founded fear of persecution.?%?

Under the new system, the government created a new corps of
Asylum Officers, with specialized training, separate from the INS
officers who handled other kinds of immigration cases.?*®* Adjudica-
tions relied on both governmental and non-governmental sources
to document human rights conditions.?** Although some concern
remains that the State Department human rights reports have dis-
proportionate weight with some adjudicators, the State Department
is no longer playing the decisive role in deciding asylum cases that
it did pre-1990.2%

Importantly, the 1990 asylum reforms went beyond statements of
principle. They enacted bureaucratic changes that implemented
the principle. Since asylum needed to be independent of both im-
migration enforcement and foreign policy considerations, it made
sense to create an independent government unit devoted to it and
to remove the government’s foreign policy department from the
process. Unlike in the previous system, the State Department no
longer routinely opines on the merits of an individual asylum claim.
Instead, adjudicators consider the State Department’s published
Country Reports on Human Rights Practices along with other
evidence.2%

The U visa system today is loosely analogous to the pre-1990 asy-
lum system. The law enforcement certification process plays a
similar role to the State Department opinions, bureaucratically per-
mitting an agency with interests in law enforcement and
prosecution to decide whether a victim should receive a form of
protection. As a result, victims are under pressure to conform their
testimony to the inclinations of law enforcement. The likelihood of

232, Id. at 799.

233. See Gregg A. Beyer, Affirmative Asylum Adjudication in the United States, 6 GEO. IMMIGR.
L.J. 253, 274-276 (1992).

234. See ANKER, supra note 7, at §3:12 n.5.

235. See Daniel L. Swanwick, Foreign Policy and Humanitarianism in U.S. Asylum Adjudica-
tion: Revisiting the Debate in the Wake of the War on Terror, 21 Gro. ImmiGr. L.J. 129, 147 (2006)
(“[Tloday’s asylum adjudication biases are relatively subtle when compared with those ob-
served during the Cold War.”); see also ANKER, supra note 7, at §3:12 n.5.

236. ANKER, supra note 7, at § 3:12 n.5.
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receiving benefits depends on the specific orientations of the police
agency in the jurisdiction. In this system, the roles of victim and
accuser cannot be separated.

Using the 1990 asylum reforms as a model, reforming the U visa
program’s bureaucratic administration could head off looming
problems with the program. This requires a partly statutory change
so that the U visa no longer formally requires crime victims to assist
police; other reforms, however, could be regulatory. In order to
eliminate law enforcement agencies’ certification of crimes, a
Crime Victims Unit, modeled loosely on the Asylum Office, could
be created within the Citizenship and Immigration Office.

Much as the Asylum Office does for asylum applications, the
Crime Victims Unit would adjudicate applications for U visas. Be-
cause law enforcement would no longer certify, applications, this
new unit would have to scrutinize applications more seriously than
USCIS currently does. The burden to assess whether the applicant
is in fact a genuine victim of a qualifying crime would shift back to
the federal government. Making such assessments is not easy, but it
is also not a new challenge for USCIS. Assessing whether the appli-
cant faces a genuine danger of persecution is a central part of
asylum adjudication.?” Assessing an applicant’s credibility is a criti-
cal part of this inquiry.?*® It may actually be somewhat easier to
make these assessments in U visa cases than in asylum cases. Be-
cause asylum cases concern persecution in other countries, there is
often little probative evidence available other than the applicant’s
own statements.?*® Because U visas concern crime in the United
States, more reliable documentation and evidence might be availa-
ble. Nonetheless, the new USCIS unit would need to conduct
significant inquiry into cases, including in depth interviews with ap-
plicants, much as the Asylum Office does routinely.24

One immediate benefit of this system is that it would be central-
ized and national, so that only the federal government would make
immigration decisions. Immigrant victims of crime would not be
subject to inconsistent implementation by local governments.?4! Sig-
nificantly, law enforcement agencies responsible for combatting

237. See ANKER, supra note 7, at § 2:3.

238.  See Michael Kagan, Is Truth in the Eye of the Beholder? Objective Credibility Assessment in
Refugee Status Determination, 17 Geo. IMMIGR. LJ. 367, 369 (2003); ANKER, supra note 7, at
§§ 3:19-3:27.

239. See id. at 368-374.

240. See8 C.F.R. § 12089 (2012) (describing procedures for an interview with an asylum
officer).

241. Cf Srikantiah, supranote 117, at 207 (proposing centralized federal decision making
on T visas for similar reasons).
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common crime—in most cases, local police and prosecutors—
would no longer be in a position to provide any immigration bene-
fits to victims. Police reports and other law enforcement documents
would likely be central parts of U visa applications. For this reason,
a defendant could still argue that the immigrant reported a crime
in hopes of getting a visa. But this argument would be significantly
weakened because the victim would no longer be required by law to
help local police. Instead, an immigrant who obtains a U visa
through USCIS would be put in a position similar that of a citizen
in deciding whether to assist police and prosecutors. This would
thus achieve the primary goal that the U visa was established to
pursue.

However, significant problems arise with reforming the U visa
program to parallel the asylum system. First, Congress deliberately
required cooperation with law enforcement in both the U and T
visas, and they may not want to eliminate this requirement. But
Congress need not surrender the policy goal of assisting law en-
forcement entirely. Instead, Congress should be concerned, first,
that crime victims are secure enough to come forward, and second,
that victims’ testimony will not be tainted because of immigration
incentives. Prosecutions will be stronger if witnesses can testify with-
out the defense impeaching the victim’s credibility by raising
potential immigration benefit.

Because there would no longer be a quid pro quo exchange of
testimony for immigration benefits, prosecutors and victims would
be in a better position to resist subpoenas and Brady demands. As
we have seen, state courts are sometimes reluctant to allow unfet-
tered scrutiny of witnesses’ immigration status, since this is not
inherently relevant to most criminal cases. Moreover, in terms of
Brady, state prosecutors would in fact have relatively little to disclose
since local law enforcement would no longer be certifying U visa
applications. It may still come to light that a victim asked about or
sought a U visa. But prosecutors would be better able to resuscitate
the victim’s credibility by asking if the immigration benefit required
a victim to testify for the prosecution. The honest answer would be
no.

Second, this proposal would be expensive. By relying on local law
enforcement to certify applications, the federal government effec-
tively deflected an administrative burden assigned to it by
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Congress.?*? USCIS, which adjudicates U visas at its Vermont Ser-
vice Center, already shoulders much of this burden.?** But there
would be real costs in terms of hiring staff, training skilled adjudica-
tors, and establishing the necessary offices’ and administrative
support. Today, USCIS typically adjudicates these applications on
the basis of paper applications alone.2** Without the local law en-
forcement certification, individual interviews would likely be
necessary, along with a more thorough review of evidence that the
person is a genuine victim. This would entail a much greater ad-
ministrative and adjudicatory burden.

When the new Asylum Corps was established after the ABC settle-
ment, the government hired eighty-two new asylum officers in 1991
and another sixty-eight in 1992.245 It established seven regional asy-
lum offices around the country based on an expectation of needing
to adjudicate 80,000 applications per year.2*¢ By 2007, the Asylum
Office was actually handling 25,700 applications per year, but its
staffing had grown to include 291 asylum officers and supervisors.2*’
As demonstrated in Part V.A, there is good reason to expect a com-
parable number of U visa applications. The Asylum Office
therefore provides a helpful model, which could be used to esti-
mate the potential administrative burden of a new USCIS unit.

Third, this process would impose new burdens on U visa appli-
cants. Requiring an intensive interview in every case will necessarily
make the application process far more stressful and intimidating
for applicants, which may undermine the purpose of encouraging
crime victims to seek assistance. It may also make the application
process more time consuming and expensive, so applicants might
need to pay much more money to secure competent legal assistance
with an application.

For these reasons, the asylum model may offer useful lessons il-
lustrating an alternative approach to a victim-based visa program,

242. See8 U.S.C. § 1101(a)(15) (U)(i) (2012) (stating a U visa shall issue “if the Secretary
of Homeland Security determines that [eligibility criteria are met].”).

243. See U.S. Crrizenstir & IMMIGRATION SERV., 918, PerrrioN FOR U NONIMMIGRANT STA-
TUS, available at http://www.uscis.gov/i-918 (last visited Mar. 21, 2015).

244. SeeU.S. CrrizensHip & IMMIGRATION SErv., FOrM 1-918 InstruUCTIONS at 8 (explaining
that after initial application, USCIS may ask for more evidence in writing, and may schedule
an interview, but is not required to do so).

245. Beyer, supra note 233, at 275.

246. See id. (summarizing the estimates used to establish the asylum offices).

247. U.S. Gov’t ACCOUNTABILITY OFFICE, GAO-08-935, US Asvi.uM SYsTEM: AGENCIES HAVE
TAKEN ACTIONS TO HELP ENSURE QUALITY IN THE ASYLUM ADJUDICATION PROCGESS, BUT CHAL-
LENGES REMAIN 18, 150 (2008); UNHCR, Statistical Yearbook 2007: Trends in Displacement,
Protection and Solutions 46 n.43 (2008), available at hup://www.unhcr.org/4981c37¢2.html.
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but it may not perfectly fit the U visa context without additional
adaptations.

C. The Trafficking Victim Model

A hybrid approach may be loosely suggested by the system used
to administer the T visa for victims of trafficking. The T visa bears
substantial similarities to the U visa. To be eligible for a T visa, a
noncitizen must be a victim of a certain kind of crime and must be
willing to assist law enforcement.?*® However, Congress adopted
somewhat different language to define the law enforcement assis-
tance requirement for the T visa. As we have seen, the U visa
requires that the victim “possesses information” about the crime
and vaguely demands that he or she be “helpful” to law enforce-
ment.2* This leaves local police and prosecutors to decide what
they consider to be sufficiently helpful, particularly when combined
with the demand for a law enforcement certification. By contrast,
under the T visa, Congress required only that the victim “compl(y]
with any reasonable request for assistance” from law enforcement,
and provides for an exception when the victim “is unable to cooper-
ate . . . due to physical or psychological trauma.”?*® Because the T
visa only requires victims to comply with requests from law enforce-
ment, it is less of a problem if the police simply take little interest in
the case.

There are also important differences in the T visa’s application
procedures. First, law enforcement certification, known in T visa
applications as an “endorsement,” is preferred but not required.?"!
Such an endorsement is certainly best for the applicant because US-
CIS will consider it “as primary evidence that the applicant has been
the victim of a severe form of trafficking in persons.”?? But if the
victim does not obtain an endorsement, “[c]redible secondary evi-
dence and affidavits may be submitted to explain the nonexistence
or unavailability of the primary evidence and to otherwise establish
the requirement that the applicant be a victim of a severe form of
trafficking in persons.”?53

248. See 8 U.S.C. § 1101(15)(T) (i) (2012).

249. 8 U.S.C. § 1101(15) (U)(i).

250. 8 U.S.C. § 1101(15) (T) (i) (I1I).

251. 8 C.F.R. § 214.11(f) (1) (2007) (“An LEA endorsement is not required.”).
252. 8 C.F.R. § 214.11(H(2).

253. 8 CF.R. § 214.11(F) (3).
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Second, the T visa regulations provide that USCIS “may require
an applicant to participate in a personal interview.”?>* This allows a
T visa application to proceed on two alternative tracks. If a law en-
forcement endorsement is available, a T visa application simply
proceeds much like a U visa application. But it is also possible for
an applicant to circumvent the local law enforcement endorsement
and for USCIS to investigate further on its own. The personal inter-
view component makes a T visa application similar to the asylum
process, which relies on in-depth, personal interviews of applicants
in nearly every case.?® By contrast, the U visa regulations do not
provide for a personal interview and the statute requires law en-
forcement certification in all cases.?%® The T visa system thus allows
a victim to be somewhat less dependent on police and prosecutors
to secure a visa.

The T visa process may be a preferable model compared to the
asylum process. The U visa program could mimic the T visa pro-
gram, making the personal interview optional for USCIS. This
would spare both the government and the applicant the burden of
conducting an interview in every case. Asylum applications typically
lack independent evidence of the violations that occurred abroad.
For this reason, the applicant’s own testimony is central to the
case.?” It makes sense to assume that the government needs to con-
duct an extensive personal interview in every case. But when crime
occurs in the United States, police reports, contemporaneous wit-
ness statements, and documentation are much more likely to be
available. As a result, it may not always be necessary to conduct a
personal interview to conclude that the applicant is a genuine vic-
tim. USCIS need only use this scarce resource in cases where it is
actually necessary.

The T visa model could be further improved in several other
ways. Although making the law enforcement endorsement optional
lessens the power law enforcement exerts over a witness, the en-
dorsement is still a significant advantage. Thus, this program easily
creates grounds for impeachment. Questions like these, if answered
honestly, would still leave an unfavorable impression of an immi-
grant’s victim’s potential motivations:

254. 8 C.F.R. § 214.11(d) (6) (“After the filing of an application for T nonimmigrant sta-
tus, the Service may require an applicant to participate in a personal interview. The necessity
of an interview is to be determined solely by the Service.”).

255.  See U.S. CrrizenNsHiP & IMMIGRATION SERv., TrE AFFIRMATIVE AsvLuM PrOCESs, htp://
www.uscis.gov/humanitarian/refugees-asylum/asylum/affirmative-asylum-process.

256. See 8 C.FR. § 214.14; 8 US.C. § 1184(p) (1) (2012).
257. See Kagan, supra note 238, at 368-371.
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e Isn’t it true that the police/prosecutor is helping you avoid
deportation?

e Isn’t it true that if they were not helping you, you would be
in greater danger of being deported, but instead you and
your children now have the chance to stay in this country?

e Isn’t it true that if you did not agree to testify for the prose-
cution, they could decide to not help you with your
immigration problem?

e Isn’t it true that if your testimony does not make the prose-
cutor happy, they could choose not to help you with
immigration?

® So, isn’t it true that if you want to stay in this country, and if
you want your children to not be in danger of being de-
ported, you need to say whatever it takes to keep the
prosecutor happy?

Even with the T visa structure, this is a valid line of cross-examina-
tion because the accurate answer to all of the questions is probably
yes.

This line of cross-examination could be muted significantly
through two changes to both the U visa program and the T visa
program. First, policymakers could eliminate the statutory require-
ments that victims must help the police. Immigrant victims’ ability
to stay in the country would then no longer depend on keeping the
police and prosecutor happy. When citizens are victims of crime,
they are not normally under such pressure to cooperate with law
enforcement. By equalizing unauthorized immigrants’ standing rel-
ative to other crime victims, they may be able to assist law
enforcement without undermining their credibility.

The second change would be to eliminate law enforcement en-
dorsement or certification entirely. These endorsements set up a
quid pro quo between the immigrant victim and the police or pros-
ecutor, which implies a motive to lie. Applicants for T and U visas
should submit police reports, witness statements, and criminal com-
plaints with their visa applications. But pressuring victims to request
extra assistance from law enforcement adds little. It only creates the
impression that victims are trading testimony for immigration bene-
fits. Without certification or endorsement, local police and
prosecutors would no longer provide victims direct help with immi-
gration. The honest answers to the cross-examination questions
posed above would then be no instead of yes.

This proposal would not entirely eliminate the theoretical moti-
vation to invent crime in order to obtain immigration benefits. It
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would reduce the motivation considerably and equalize the situa-
tions unauthorized immigrants, legal residents, and citizens face.
An immigrant might still make a fraudulent police report in order
to buttress an immigration application, but a similar potential mo-
tive exists for anyone who reports a theft to police and then files an
insurance claim for lost property.?5® This is less potent as impeach-
ment material because there is no clear quid pro quo in which
benefits are exchanged for testimony. Moreover, the police do not
have continuing leverage over the victim. The potential motive to
fabricate is more easily counterbalanced by other checks, such as
the risk of prosecution for filing a false police report.2*® Addition-
ally, encouraging early police investigation facilitates
contemporaneous, neutral fact-gathering, which decreases the pos-
sibility that fraud will go undetected.

VII. CoNncLUSION

The U visa is only a few years old, but it has already encountered
significant difficulties that seem likely to grow. The most obvious is
its limited quota, which is smaller than the number of immigrants
who could be reasonably expected to be victims of qualifying crimi-
nal offenses. Additionally, emerging problems with U visas suggest
that the program fails to put unauthorized immigrant victims in the
same position as other victims of crime. The U visa requires victims
to help police and prosecutors, giving law enforcement leverage
over immigrant victims. Defendants may impeach victims’ credibil-
ity based on their immigration predicament, which in turn creates a
new reason for immigrants to fear helping law enforcement. It also
creates a new concern for law enforcement responding to immi-
grants claiming to be victims, who must wonder if they will
unwittingly give ammunition to aggressive defense attorneys when
they try to provide assistance to victims of crime. The structure of
the U visa thus undermines the objectives for which it was originally
created. Despite these problems, the U visa is essential. Without a

258. Insurance claims for theft typically require submitting police reports and other in-
vestigatory documents. See, e.g., How to Report a Homeowners Claim, STATE FARM, http://www
statefarm.com/insurance/home-and-property/claims (last visited Mar. 21, 2015) (“If the
loss is caused by theft, notify the police.”); Andrea Siedsma, What to expect from your insurance
company after a burglary, INsure (Feb. 15, 2012), http://www.insure.com/home-insurance/
after-a-burglary.html (“You will need to file a police report to get the ball rolling on a theft
claim.”).

259.  See, e.g., CaL. PENAL CopE § 148.5 (West 2014) (stating that a person who reports to
police “that a felony or misdemeanor has been committed, knowing the report to be false, is
guilty of a misdemeanor.”).
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program like this, unauthorized immigrants may be too afraid to
seek help from law enforcement, leaving a class of silent victims
who are deterred from contacting police.

To achieve its essential purpose, the U visa program should sepa-
rate the role of victim from the role of accuser in a criminal case.
This shift would benefit criminal prosecutions by removing a defen-
dant’s opportunity to impeach the credibility of the victim. This
shift would also protect victims who, especially in cases of gender-
based violence, are likely to face disbelief. The good news is that we
know how to run such a program.

The challenges that are built into the structure of the U visa
should offer a lesson about immigration programs generally. While
family ties and employment have been the primary avenues of
American immigration, the United States also has a number of im-
migration programs that benefit foreigners on the basis of their
victim status. These are noble programs, but they carry an inherent
problem. Most claims of victimhood include an inherent accusation
of wrongdoing by someone else. It is thus tempting for Congress to
merge the roles of victim and accuser, as it has done with the U visa
and to a slightly lesser extent with the T visa. But whenever this
happens, benefits offered to victims will begin to implicate the
rights of third parties or other vital interests, which over time may
undermine a well-intentioned effort to protect victims. Immigrants
should be able to seek protection as victims, and to levy accusations
against those who have done them harm. But it is a mistake to force
them to do both at the same time, or to make being an accuser a
condition for being recognized as a victim.



