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From Imperial Scholar to Imperial Student:
Minimizing Bias in Article Evaluation
by Law Reviews

Rachel J. Anderson’

I. INTRODUCTION

Law professors have been complaining about student-run law reviews
for decades;' an expression of dissatisfaction with the evaluation of legal

* Associate Professor of Law, University of Nevada, Las Vegas, William S. Boyd
School of Law: J.D. 2005, University of California, Berkeley; M.A. 2002, Stanford Univer-
sity, International Policy Studies. Research for this Article was supported by Dean John V.
White and a surnmer research grant from UNLV. I would like to express my gratitude to the
many people who gave me comments and made suggestions, including Regina Burch, Bob
Chang, Bret Birdsong, Richard Delgado, Neil Gotanda, Mike Guttentag, James Hackney,
Christian Halliburton, Angela Harris, Lynne Henderson, Paul Hesselgesser, Steve Johnson, .
Lily Kahng, Jack Kirkwood, Mary LaFrance, Sylvia Lazos, Tayyab Mahmud, Ann
McGinley, Ebony Nelson, Ngai Pindell, Nancy Rapoport, Paulette Reed-Anderson, Tuan
Samahon, David Skover, Jean Sternlight, and participants at the conferences at which I pre-
sented this Article. Versions of this Article were presented at the Seattle University School
of Law as part of the Junior Scholar Exchange Program, the Twelfth Annual LatCrit Con-
ference in Miami, the Black Female Faculty Summer Writing Workshop at the University of
Denver, Sturm College of Law, the 2009 National Conference of Law Reviews at Southern
University Law Center, and the CRT 20: Honoring Our Past, Charting Our Future Confer-
ence at the University of Iowa College of Law. I also would like to thank Sarig Armenian,
Meredith Holmes, and Amber White-Davidson for their research assistance. Further, I
would like to acknowledge Alphred Brophy, whose blog entry on the Faculty Lounge,
“Anderson Revisits the Imperial Scholar,” inspired the inclusion of Imperial Student in the
revised title of this Article. Alphred Brophy, Anderson Revisits the Imperial Scholar, THE
FacuLTY LOUNGE, May 18, 2008, http://www thefacultylounge.org/2008/05/anderson-
revisi.html (last visited April 7, 2009). Finally, I would like to thank Grace Chung and the
editors of the Hastings Women’s Law Journal for their thorough and thoughtful edits. An
earlier version of this Article was available on SSRN under the title, Revisiting the Imperial
Scholar: Market Failure on Law Review?, http://papers.ssm.com/sol3/papers.cfin? ab-
stract_id=1117764.

1. Fred Rodell is often credited with the first criticistn of law reviews. See Fred
Rodell, Goodbye to Law Reviews, 23 VA. L. REV. 38 (1936). The responses to this criticism
range from calls for eliminating student-run law reviews and replacing them with peer-
reviewed journals, to taking the bad with the good and accepting student-run law reviews as
they are. See Mary Beth Beazley & Linda H. Edwards, The Process and the Product: A
Bibliography of Scholarship About Legal Scholarship, 49 MERCER L. REV. 741 (1998), for a
bibliography of scholarship critiquing the publication and editorial process. However, de-
spite their weaknesses, due to their continually changing memberships, student-run law re-
views may be best-suited to keeping up with the evolution of society in a way that journals
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scholarship and selection of articles by law students is not new.> Corporate
law scholars complain that students are not interested in publishing schol-
arship on corporate issues. Critical race scholars complain that students are
not willing to publish scholarship that explores the role of race in the law.
Feminist scholars complain that students assume that “women’s issues” are
not important beyond the reach of family law. International law scholars
complain that students do not believe that their scholarship is of general
relevance. '

At the same time, an army of complaining law professors does not
automatically mean that there is something wrong with the way students
evaluate scholarship. It is possible that professors are so puffed up with
their own importance that they cannot accept that someone else, a “mere
law student” at that, might not believe that their article is the greatest con-
tribution to modern society since sliced bread. Perhaps it is simply a case
of selection bias whereby the loudly complaining professors represent only
a small minority of law professors but appear to represent multitudes be-
cause of their vociferousness. Maybe it is just a case of “win some, lose
some,” and professors overlock the many “wins” that balance out their
comparably less frequent “losses,” but it could also be that “where there’s
smoke, there’s fire.” 7

Assuming there is a fire, why should we care? Among other functions,
law reviews contribute to the development and transformation of legal the-
ory. Over time, transformations of legal scholarship contribute to changing
the “criteria for analyzing judicial opinions, statutes, regulations, and the
scholarship that attends to each of them.”® These transformations are often

run on a purely peer-review basis may be hard-pressed to achieve. This Article suggests
that it is possible to address the weaknesses of law reviews and still retain law reviews as a
vital training ground for future scholars and practitioners, strengthen the potential of law
reviews to reach one of their original goals of serving as a situs for rigorous intellectual de-
bate and development of the law, and respond rapidly and effectively to the expanding plu-
ralism in legal scholarship. See Philip C. Kissam, The Evaluation of Legal Scholarship, 63
WasH. L. REv. 221, 251 (1988) (discussing the advantages of student-nm law reviews).

2. Of course, it is possible and even likely that students on law reviews have been
complaining about professors overvaluing the importance of their particular field and arti-
cles for just as long. However, students’ complaints about law professors, however well-
founded, do not negate the potential validity of professors’ complaints.

3. Edward L. Rubin, On Beyond Truth: A Theory for Evaluating Legal Scholarship, 80
CAL. L. REv. 889, 892-93 (1992). Traditional assumptions regarding legal scholarship in-
clude an emphasis on legal doctrine, the use of conventional methods of legal analysis and
argument, and the usefulness to practitioners, appellate advocates, and the courts. See Kis-
sam, supra note 1, at 221. See also HERBERT L. PACKER & THOMAS EHRLICH, NEW
DIRECTIONS IN LEGAL EDUCATION 32-33 (1972); Douglas B. Maggs, Concerning the Extent
to Which the Law Review Contributes to the Development of the Law, 3 S. CAL. L. REV. 181,
183-84 (1930); Scott M. Martin, The Law Review Citadel: Rodell Revisited, 71 Iowa L.
REev. 1093, 1095 (1986); John E. Nowak, Woe Unio You, Law Reviews!, 27 Ariz. L. REv.
317, 321-24 (1985); Rodell, supra note 1; Ronald D. Rotunda, Law Reviews — The Extreme
Centrist Position, 62 IND. L.J. 1 (1986).
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fueled by challenges to dominant perspectives, ideologies, or methodolo-
gies. Such challenges are often.-found, for example, in scholarship on gen-
der and race.’ They are also fueled by scholarship, for example, in less
“sexy” fields such as tax, antitrust, and corporate law. In addition, the dis-
tress of the marginalized can signal a problem that negatively affects eve-
ryone in the legal academy or in society as a whole.’

In The Miner’s Canary: Enlisting Race, Resisting Power, Transforming
Democracy, Lani Guinier and Gerald Torres use the metaphor of the
miner’s canary to show how the challenges faced by parts of society can
signal problems with society as a whole.® Miners often take canaries into
the mine when they are working because canaries show the effects of poi-
sonous gasses before the effects become apparent in humans.” If a canary
collapses in the cage while in the mine, then the miners know that they
need to leave the mine before they, like the canary, die from breathing the
poisoned air.® Guinier and Torres maintain that the analogy of the miner’s
canary teaches us to look to the social atmosphere for the source of com-
plex social problems rather than to the segment of society that is being
negatively affected by those problems.’ They also suggest that the canary
alerts us to an opportunity to improve the social atmosphere and, as a re-
sult, society as a whole.'® In the context of article evaluation by law re-
views, the complaints of law professors are warning signs that signal a need
and an opportunity to look more closely at the process of article evaluation
by law students and ways to improve it.

The social atmosphere in which articles are evaluated by law students
influences the construction of a legal marketplace of ideas. A well-
functioning article evaluation process facilitates a rigorous intellectual ex-
change. A rigorous intellectual exchange requires the inclusion of a range
of ideologies, methodologies, perspectives, and voices.'" This exchange is

4, Rubin, supra note 3 (citations omitted). See e.g., Carric Menkel-Meadow, Taking
Really Seriously: Before, During and after “The Law,” 60 VAND. L. REV,

[:a\w and
555,559 (2007).

5. LANI GUINIER & GERALD TORRES, THE MINER'S CANARY: ENLISTING RACE,
RESISTING POWER, TRANSFORMING DEMOCRACY 11 (2002).

6. I1d at12.

7. Id at11.

-8 Id

9. Id at12.

10. id. _

11. For a discussion of the difference between voice and perspective, see generally
Jerome M. Culp, Ir., Voice, Perspective, Truth, and Justice: Race and the Mountain in the
Legal Academy, 38 Lov. L. REv, 61, 63-68 (1992) (distingnishing between “black veice”
imposed on scholars from the outside and “black perspective” consciously claimed by
scholars). For a discussion of “voices,” see, e.g., Ana Gazra, The Voice of Color and [ts
Value in Legal Storytelling, 1 Hisp, L.J. 105, 108 (1994} (contending *a distinct voice of
color does in fact exist, and, in conjunction with legal storytelling, it can achieve what tradi-
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an integral part of the production of knowledge and the advancement of le-
gal discourse.” Legal scholarship also contributes to shaping law school
curricula as well as influences the education and careers of law students
and legal scholars.”® For example, publication in law reviews plays an im-
portant role in the legal academy and affects the value attributed to both a
specific article and the author who wrote it, and publication may also influ-
ence hiring, promotion, and tenure of law professors.

Of course there are those who argue that the influence of articles in law
reviews is declining." They argue that no one reads law review articles
beyond the incestuous group of law professors who write them. The con-
clusion is that if law review articles are not read by judges and practitio-
ners, then they are not influencing the making of law in “real-life.”_ This
view is inaccurate. Although law review articles may not always ha\ib\the
effect outside of the academy that their authors desire, court decisions do
cite law review articles from time fo time. For example, dissent scholar-
ship in the form of feminist legal theory has helped shape the legal dis-
course in areas such as sexual harassment.”> Additionally, although it is
possible to make a colorable argument that law review articles do not al-
ways have far-reaching effects, this does not negate the importance of law
review articles in the legal academy. For example, feminist legal theory
contributed to major shifts in the legal discourse, '¢

Legal academics and law review editors read law review articles, or at
least parts of them. Most law review editors become judges, practitioners,
or law professors, and their law review experience helps develop skills and
knowledge that will make them better judges, lawyers, and professors."”

tional scholarship has failed to by providing a true understanding of minority races,” and “a
voice of color is not found in literature written by non-minorities”),

12. See Rubin, supra note 3, at 901 (“Challenges to mainstream scholarship provide a
means by which a field can redefine itself, shifting its ambit of inquiry.”).

‘ 13. See Edwin J. Greenlee, The University of Pennsylvania Law Review: 150 Years of

History, 150 U. Pa. L. Rev. 1875-78 (2002) (discussing the impact of the University of
Pennsylvania Law Review). Law reviews can also have a direct impact when judges rely on
law review articles as persuasive authority. See id, at 1894, For a bibliography of scholar-
ship about legal scholarship, see Beazley & Edwards, Supra note 1.

14, See, e.g., Adam Liptak, When Rendering Decisions, Judges Are Finding Law Re-
views Irrelevant, N.Y. TIMES, Mar. 19, 2007, at AS.

15. See generally Martha Chamallas, Writing About Sexual Harassment: A Guide to
the Literature, 4 UCLA WOMEN’s L.J. 37, 37-39 (1993). For example, Catharine A.
MacKinnon’s article, Reflections on Sex Equality Under Law, 100 YALE L.J, 1281 (1991),
was cited in Planned Parenthood of Southeastern Pennsylvania v. Casey, 505 U.S. 833, 929
(1992), McCann v. Bryon L. Rosquist, D.C., P.C., 185 F.3d 1113, 111920 (10th Cir. 1999),
and Braden v. Piggly Wiggly, 4 F. Supp. 2d 1357, 1362 (M.D. Ala. 1998).

16. For discussions of how feminist legal theory has influenced the legal discourse, see
generally Patricia A. Cain, Feminist Jurisprudence: Grounding the Theories, 4 BERKELEY
WOMEN’s L.J. 191 (1988-1989); Clare Dalton, Where We Stand:- Observations on the Situa-
tion of Feminist Legal Thought, 3 BERKELEY WOMEN’S L.J. | (1987-1988).

17. Cameron Stracher, Reading, Writing, and Citing: In Praise of Law Reviews, 52
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Removing students from this process would only serve to further distance
judges and practitioners from the academic legal discourse. In addition to
educational and long-term benefits, student-run law reviews are able to re-
spond quickly to changes in society.'® Interacting with student editors
pushes scholars to retain their ability to communicate effectively with a
broader segment of society, which might not otherwise be the case in a sys-
tem dominated by peer-edited reviews. Law is integrally connected to the
beliefs and values of society; legal scholarship benefits from retaining an
awareness of that relationship. Therefore, law review articles are impor-
tant, even if the magnitude of their importance is disputed.

It follows that the selection of which articles to publish and where to
publish them — also known as article placement — is significant. The
evaluation of articles and the determination of which articles to publish are
both worth examining because they are core components of the article
placement process. This Article focuses on the evaluation of legal scholar-
ship by law review editors.

Despite the best efforts of law professors and law review editors, the
evaluation of legal scholarship is often based on values and norms stem-
ming from socio-cultural understandings of law and society, which do not
incorporate the breadth of American society across lines of race, class,
gender, and sexual orientation. Nor is it reasonable to expect them to do
so. No single scholarly norm or standard can rigorously analyze the full
range and extent of the breadth and depth of American society. It is this
inherent inability that demands a plurality of ideologies, methodologies,
norms, and standards to facilitate and ensure a complex and rigorous intel-
lectual debate.

This Article identifies potential sources of systemic weakness in the
preparation of law review editors for the evaluation of legal scholarship and
suggests ways to strengthen these weak points. Although this Article criti-
cizes some aspects of the student-run law review article evaluation process,
1t does not suggest, explicitly or implicitly, any malicious intent or lack of
dédjcation and effort on the part of law review editors. The law school cur-
riculum at many, if not most, American law schools does not prepare stu-
dents with an extensive background and education in the many ideologies,
methodologies, norms, and standards used in legal scholarship. Law re-
view editors, who are entrusted with the task of evaluating legal scholar-
ship, are therefore often not equipped with all of the tools and skills that
could aid them in their evaluation of legal scholarship.

Several recent articles focus on the influence of proxies for quality,

N.Y.L. Sch. L. Rev. 349, 360 (2007-2008). See also Rachel Anderson, Marc-Tizoc Gon-
zalez, & Stephen Lee, Toward a New Student Insurgency: A Critical Epistolary, 94 CAL. L.
REV. 1879, 1936 (2006) (“Student-run law journals are a potential site for students to en-
gage in and shape social justice praxis and critical race praxis within the law school.”).

18. Peter Stein, Law Reviews and Legal Culture, 70 TUL. L. REV. 2675, 2677 (1996).
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such as the author’s credentials, on the article selection process.”® Many of
the recent articles on article selection by law reviews primarily make de-
scriptive rather than normative claims. They do not answer the questions
that have remained unanswered since the establishment of student-run law
reviews: Is there a low-cost way to improve the institution of studenf-run
law reviews? Is there a better way for students to evaluate articles? '

This Article suggests answers to the important questions raised above
and contributes to the existing body of scholarship on student-run law re-
views in four ways. First, although many scholars have described and criti-
cized the way that students evaluate and select articles for publication,
scholars generally have been inattentive to the ways in which this process
could be improved. This Article shifts the focus from the discussion of
how articles are currently evaluated and selected for publication to how, law
review editors should be evaluating articles. Second, this Article develops
theories of safe scholarship and dissent scholarship that help to structure
ongoing discussions about the role of students in the publication of legal
scholarship. The basic theory is that safe scholarship and dissent scholar-
ship represent two ends of a continuum that can be used to gauge the poten-
tial for and types of systemic bias entering into the evaluation of a specific
article. Third, this Article takes the evaluation of legal scholarship in a new
direction by utilizing a methodology that employs the insights of both criti-
cal race theory and law and economics. Applying the economic concepts
of information asymmetries, network effects, and switching costs, this Ar-
ticle develops a framework for understanding why and when bias is likely
to enter the student editors’ evaluation process. Finally, using insights
from scholarship on rhetoric and critical reading skills, this Article devel-
ops a process to improve the evaluation of articles by students to decrease
the potential for unquestioned systemic bias in article evaluation by law re-
views, and calls for refraining on an institutional level.

To facilitate this discussion, this Article identifies two categories of le-
gal scholarship: “safe scholarship” and “dissent scholarship.”*® At the in-
dividual level, safe scholarship corresponds to the ideologies, methodolo-
gies, and standards shared by the evaluator. These often correspond to the
“mainstream” legal academy during a specific time period. Conversely, at
an individual level, dissent scholarship conflicts with the ideologies, meth-
odologies, and standards shared by the evaluator. Not surprisingly, safe
scholarship and dissent scholarship are not static categories: What consti-
tutes safe or dissent scholarship for a particular evaluator is constantly

19. See, e.g., Leah M. Christensen & Julie A. Oseid, Navigating the Law Review Arti-
cle Selection Process: An Empirical Study of Those with All the Power — Student Editors, 59
S.C. L. REv. 175 (2007); Jason P. Nance & Dylan J. Steinberg, The Law Review Article Se-
lection Process: Results From a National Study, 71 ALB. L. REV. 565 (2008).

20. These terms are defined and discussed in more detail infra in Part ILA., The Safe-
Dissent Contiuum .
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evolving and changing over time. Although there is always a danger of
overgeneralization, these classifications help to focus this analysis on his-
torical, systemic, and institutional biases that may influence the evaluation
of legal scholarship.

This Article is intended to serve as a roadmap for law professors and
law review editors alike in their efforts to find a better way for students to
evaluate articles. Further, this Article aims to offer low-cost ways to im-
prove the institution of student-run law reviews by strengthening editors’
evaluation skills and processes. This Article is divided into three main
parts.m Part I1 of this Article, Manifestations of Systemic Bias, develops a
theory of the safe-dissent continuum and employs this theory to determine
whether there is empirical support for claims of bias in article evaluation
and the legal discourse.?? Part IIl of this Article, Origins and the Tena-
cious Nature of Systemic Bias, utilizes insights from economic theory to
examine some sources of and explanations for the persistence of systemic
bias in article evaluation by law reviews. Part IV of this Article, The Arti-
cle Evaluation Tool Box, identifies some ways to mitigate the potential for
individual and systemic bias in the law review article evaluation process.

II. MANIFESTATIONS OF SYSTEMIC BIAS

The aim of this section is to follow the smoke of law professors’ com-
plaints to its source and to peer beyond the smoke to see whether any ca-
naries are actually dying. This section addresses the question of whether
there is any empirical support for the claim that there is systemic bias in ar-
ticle evaluation by law reviews. As examples, this Article primarily uses
the relatively recent emergence of subdisciplines, such as critical race the-
ory and feminist theory, to highlight examples of dissent scholarship in the
legal academy during specific periods of time. However, this is only an
initial excursion into this theoretical construct, which will achieve more
breadth and depth over time as the concepts of dissent and safe scholarship
-are explored in subdisciplines like corporate law, international law, tax law,
and other areas of legal scholarship.

* 21. This Article uses a hybrid methodology that employs the tools and insights of both
critical race theory and law and economics. On critical race theory, see, e.g., CRITICAL
RACE THEORY: THE KEY WRITINGS THAT FORMED THE MOVEMENT xi-xxxii (Kimberlé
Crenshaw et al. eds., 1995). For a discussion of the law and economics movement within
American jurisprudence, see generally JAMES R. HACKNEY, JR., UNDER COVER OF SCIENCE:
AMERICAN LEGAL-ECONOMIC THEORY AND THE QUEST FOR OBJECTIVITY (2006).

22, “A ‘discourse’ refers both to a system of concepts — the set of all things we can
say about a particular subject — and to the relations of power that maintain that subject’s
existence.” Angela P. Harris, Symposium, Critical Race Theory, Foreword: The Jurispru-
dence of Reconstruction, 82 CAL. L. REV. 741, 774 (1994).
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A. THE SAFE-DISSENT CONTINUUM

This section develops a safe-dissent continuum with which legal schol-
arship can be categorized by the level of legitimacy an individual editor or
the legal academy as a whole automatically ascribes to it. To this end, this
section defines and begins to flesh out categories of safe and dissent schol- -
arship. In short, safe scholarship is scholarship that is immediately per-
ceived as legitimate and therefore as having possible value. Dissent schol-
arship is imputed with a lack of legitimacy by an individual or a group and
therefore as having little or no value. Systemic bias is more likely to enter
into the evaluation process the closer an article is to the dissent end of the
continuum.

Dissent scholarship and safe scholarship are not static categories, The
lines between safe and dissent scholarship are blurry, permeable, and may
vary from scholar to scholar, from law review editor to law review editor,
and from law review to law review. In addition, the applicability of these
distinctions may vary over time for any specific ideology, methodology, or
scholarly subdisciptine.?* '

To define dissent scholarship, it is useful to first define that which is
being dissented from: safe scholarship. For example, prior to 1960, legal
scholarship tended to conform to “doctrinally oriented analyses and com-
mentaries that had symbolized ‘approved’ legal scholarship in the 1950s
and sixties.”* It is a worldview that developed out of the values, norms,
and experiences of the predominantly white, male,® heterosexual (or at

23. The definitions of ideology and methodology are those used by Rubin in 4 Theory
of Evaluation. See Rubin, supra note 3, at 899 (“An ideology is an interlinked set of norma-
tive beliefs that generate a comprehensive vision of a given subject. A methodology is an
interlinked set of consciously articulated procedures that generates research and resolves
substantive uncertainties in that subject.” {citations omitted)).

24. G, Edward White, Reflections on the “Republican Revival”: Interdisciplinary
Scholarship in the Legal Academy, 6 YALE J.L. & HUMAN. 1, 13 (1994). See also Jack M.
Balkin & Sanford Levinson, Law and the Humanities: An Uneasy Relationship, 18 YALE
J.L. & HuMaN. 155, 159-60 (2006):

The modern American legal academy begins in 1870 with the appointment
of Christopher Columbus Langdell as Dean of the Harvard Law School.
Langdell’s avowed mission was to fransform American legal education into
“scientific analysis” . ... Ever since Langdell, the standard psychodrama of
American legal education has revolved around the recurrent slaying of the
Langdellian beast in the name of humanism, social science, or some other -
form of interdisciplinarity, only to be followed by the phoenix-like resurrec-
tion of elements of Langdell’s original program of analyzing legal materials
and cases (albeit now suitably leavened by a sprinkling of non-legal
sources).

25. See Robert L. Neison, The Futures Of American Lawyers: A Demographic Prafile
of a Changing Profession in a Changing Society, 44 CASE W. REs. L. REv. 345, 375 (1994)
(“As late as 1971 women represented less than 10% of law students.”).
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tions on these reactions, values, and opinions. Reflective reading focuses
on reading to identify background information that may allow the editor to
recognize a connection between the article and her own experiences or re-
actions.'” Reflective reading considers the reader’s thoughts and feelings
about the article both before and while reading. Reflective reading answers
the question: How do the author’s arguments correspond with or diverge
Jrom the editor’s own perspectives and opinions?

Individual law review editors may experience a sense of general dis-
comfort with an article resulting from unexpected differences and deviation
from expected norms. Although this experience may initially seem similar
to the feelings associated with emotional switching costs, it differs in im-
portant ways. Discomfort with an article’s unfamiliar ideologies or meth-
odologies are due, at least in part, to confronting the ideologies or method-
ologies employed by the author. Emotional switching costs occur when the
reader, for example, is confronting the implications of changing or reevalu-
ating her own values and the associated norms and assumptions. In the
former situation, the discomfort is alleviated by rejecting the unfamiliar
ideologies or methodologies. In the latter situation, the discomfort is alle-
viated by resisting change due to a fear of questioning one’s own biases
and assumptions, which can lead to systemic bias,

Editors often lack mechanisms with which they can differentiate be-
tween a response connected to a specific article and a symptom of a sys-
‘temic bias. Where the object of evaluation is dissent scholarship, Rubin’s
theory suggests employing an editor’s reactions of doubt or anxiety in re-
sponse to dissent scholarship as a test and as a modifier for the above crite-
ria.”*® Such responses can be used as a test whereby the formulation of
counter-arguments by the evaluator becomes, in and of itself, a positive in-
dicator of the potential value of that article.'® This test serves as an indica-
tion that an editor is faced with the evaluation of dissent scholarship as op-
posed to safe scholarship. Editors can use this moment as an opportunity to
think more closely about how to exercise their judgment rather than simply
rejecting an article out-of-hand.

155. See Kissam, supra note 1, at 248,

156. Rubin, supra note 3, at 962. Where doubt and anxiety are to be used as modifiers
of the criteria of clarity, persuasiveness, significance, and applicability, Rubin’s theory as-
sumes an evaluator that is a legal scholar well-versed in the ideologies and methodologies of
at least one subdiscipline of legal scholarship. However, since this is often not applicable
for law review editors, these responses are addressed here in more detail,

157. See id. at 946:
[TThe test is whether the evaluator experiences sufficient doubt or anxiety so
that she must persuade herself that she is right. If one finds oneself rehears-
ing one’s prior arguments, or articulating refutations in one’s mind, or
searching assiduously for new ways to justify one’s conclusions, then a work
which generates such responses should be judged to be of value.
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This feeling of discomfort can also be used as an opportunity to apply
insights of reader-response theory to the evaluation of articles. In essence,
reader-response theory focuses on the responses of the editor to a particular
article. Editors prioritize “subjective criticism,” whereby they focus on
their own response as the reader of the article rather than the article’s ar-
guments.'*® In a next step, editors then change their perspective, and try to
put themselves in the author’s shoes in order to understand the author’s
motivations and choices.'® Thus, editors can compare how they perceived
the article to how they believe the author may have intended the article to
be received.'®”

2. Reading for Context

It is important to put scholarship into an appropriate historical, social,
political, and legal context. Reading for context requires the editor to con-
sider the author’s possible biases, assumptions, and perspectives, and to
understand the author’s discourse community. This skill set involves two
contextual perspectives: the scholarly context of the article and the general
context of legal scholarship.’ It is also important to understand an arti-
cle’s connection to other projects even if it is unclear what contribution it
makes standing alone. %

Being able to put an article into the appropriate historical, social, po-
litical, and legal context helps the editor to identify contributions that the
article makes to issues that are outside the scope of the editor’s own knowl-
edge. It encourages the editor to consider the contribution of an article to a
particular subdiscipline or to a particular debate. Reading for context an-
swers the question: Where does the author locate the article within relevant
historical, social, political, and legal contexts?

3. Reading for Omission

While it is important for editors to put themselves in the author’s shoes
so that they can better recognize how the author may have intended an arti-

158. Fajans & Falk, supra note 134, at 181.
159. SHAUGHNESSY, supra note 150, at 223.
160. Id.
161. Fajans & Falk, supra note 134, at 195. For example, referring to the reading of
cases, Fajans and Faik point out that:
Judith Resnik and Carolyn Heilbrun make a powerful case for understanding
the lower-court context of judging by showing how the “facts” of a battered-
wife homicide case were transformed as the case worked its way through the
appellate process. They argue that no amount of pure textual analysis will
ever allow us to hear the full range of the appellate “voice.”
Id. at 195 (citing Carolyn Heilbrun & Judith Resnik, Convergences: Law, Literature, and
Feminism, 99 YALE L.J. 1913, 1940 (1990)).
162, For a more detailed discussion of the value of scholarship that contributes to a
larger project, see Kissam, supra note 1, at 225-26.
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cle to be understood,'® it is equally important to understand the author’s
biases. Reading for omission answers the question: What are the article’s
silences and what discourse communities does the article exclude? One
can read for omission by reading for unintelligibility and lack of consis-
tency.'™ Another set of questions can be useful here. Editors can ask:
What is being left out? What is being ignored? What is being dismissed as
unimportant? What has been marginalized?'®® By asking these questions,
editors may identify potential critiques or weaknesses of an article. Ques-
tions addressing specific omissions may also be informed and developed by
reading for context, as discussed above. Every article will have omissions.
The question for editors is whether such omissions represent fatal flaws,
whether they can be addressed in the editing process, or whether they de-
tract from the strength and completeness of the author’s argument.

4. Critical Reading

Critical reading applies an external standard to evaluate an article. '
Critical reading asks the question: Which external standards should be used
fo judge the article? After asking this question, critical reading requires the
evaluation of the article by the standards of the theories and methodologies
to which it lays claim. At the same time, effective evaluation of scholar-
ship also requires law review editors to respect values, ideologies, norms,
and perspectives that differ from their own or those they hold in high es-
‘teem.'®” The evaluation of* scholarship should also consider an article’s
engagement of competing arguments and evidence.'®® There are multiple
ways that law review editors can access external resources when they lack
sufficient background or substantive knowledge to comfortably evaluate a
given article, such as peer review, external advisory boards, and guest fac-
ulty or practitioner editors. Such options have been discussed extensively
by Kissam and others.'®

5. Reading for Rhetoric and Style

Accurately valuing dissent scholarship should also include stylistic di-
versity. While novelty is a seemingly undisputed criterion for publication
in a law review, stylistic novelty is often either ignored or devalued for not
meeting the standards of mainstream legal scholarship. For example, this is
often true for the narrative form.'’® A full evaluation of an article requires

163. SHAUGHNESSY, supra note 150, at 223.

164, Fajans & Falk, supra note 134, at 199,

165. Johnson, supra note 148, at 164,

166. See id. at 248.

167. Id. at 250.

168, Seeid. at 249.

169. See, e.g., Kissam, supra note 1.

170. See, e.g., Farber & Sherry, supra note 34, and the subsequent response by
Delgado, supra note 34,
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more than reading reflectively, critically, and for context and omission. It
also requires reading for rhetoric and style."”" This can also be described
as a law and literature inquiry.'”

Reading for rhetoric and style focuses on the author’s intent, use of
rhetorical figures, use of metaphors, characterizations, word choice, and
syntax.'” It is important to explore and understand the use of rhetoric be-
cause understanding how scholars use language and tell stories helps us to
understand the role of normative messages in legal scholarship."* The
evaluation of scholarship should take the benefits of unusual or unexpected
styles into consideration because these styles may, for example, be in-
tended to help the aunthor to connect with a particular audience.'” Reading
for rhetoric and style answers the question: What types of rhetoric and style
does the author employ? The question for editors is whether the article is
well written and whether the author employs effective rhetorical vehicles.

Reading for thetoric and style encourages editors to consider method-
ologies that are outside the scope of the their own experience, knowledge,
or comfort zones. Where an editor experiences feelings of doubt or anxiety
or a strong negative response to an article, this may indicate that the article
is located on the technical dissent end of the spectrum for that editor. It
also alerts editors to be aware so that they can minimize the effects of their
own bias.

V. CONCLUSION

The evaluation of articles by law reviews has a significant effect on le-
gal scholars, academic instifutions, the legal discourse, and, ultimately, on
our society. Although some might claim that this is an overstatement, if we
look at article evaluation on a case-by-case basis and in the aggregate, there
is a truth that underlies this claim. What law review editors do in the arti-
cle evaluation process matters in ways that can have far-reaching effects.

Law review editors, like legal scholars and the rest of humanity, must
use their best judgment if the goal is to achieve the best outcomes. How-
ever, even one’s best judgment is subject to idiosyncrasies that, on a sys-
temic scale, may result in systemic bias. Law review editors, because of
their particular position in the legal academy’s production of knowledge,
have a potential for bias that differs from, say, law professors’ potential for
bias. Therefore, specialized tools and procedures need to be developed to

171. See Fajans & Falk, supra note 134, at 196,
172. 14
173. Id. at 198-99.

174. David Ray Papke, Discharge as Denouement: Appreciating the Storytelling of
Appellate Opinions, 40 1. LEGAL EDuC. 145, 146 (1990).

175. Kissam, supra note 1, at 248-49.
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address information asymmetries that are peculiar to law review editors in
the fulfillment of their duties. |

Finding ways to mitigate this potential for bias should be a common
goal of editors and academics alike so that each can better fulfill their role
in fostering and contributing to a rigorous intellectual discourse. Under-
standing hurdles to reforming the law review institution is an important
step. A further step is to implement reforms in the day-to-day article
evaluation process. This Article has identified some possible paths for re-
form, but there is still much work to be done. Ideally, it will be a process
that engages law review éditors and legal scholars in a joint effort.

Returning to the metaphor with which I began this article, the smoke of
law professor complaints signals an opportunity to strengthen the evalua-
tion of articles by law reviews and avoid suffocation of a rigorous legal dis-
course. Ideally, this Article will serve as a jumping off point for further re-
search in this area. From an immediate perspective, it is a starting point for
individual editors and law reviews that are interested in strengthening their
article evaluation process.



