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For government prosecutors and defenders, the issues are analo-
gous. Although both have a duty to zealously represent their clients,
currently, they also have substantial duties to the system; this is
particularly true of prosecutors. At a minimum, neither can suborn
client perjury or defraud the court. Both face hard decisions, how-
ever, such as whether to cross-examine a truthful witness so as to
make the witness appear untruthful; how to exercise discretion in
commencing prosecution and withholding or modifying claims; and
what degree of zealousness to adopt in enforcing judgments. These
issues are hard enough when counsel is guided by norms designed for
such situations and given some protection from partisan pressure.
Without this guidance and insulation, it becomes extremely difficult
to reach correct resolution of close questions.

If the primary theme of law is business, why should the prosecu-
tor behave with restraint or anything beyond minimal fairness?!%®
His objective, of course, is obtaining convictions, and business gener-
ally lionizes the commercial actor who plays as hard as the rules will
allow—and plays to win. For this sort of business-paradigm prosecu-
tor, there may be no act left unindicted, no disclosure beyond the
constitutional minimum, and theatrics galore designed to secure vic-
tory, even if it confuses or positively misleads the jury.

Although prosecutors unleavened by professionalism are a par-
ticular worry, the government defense lawyer, as well as the pri-
vately retained defense lawyer, faces similar questions under the
business paradigm. For example, if the defense lawyer thinks an ap-
peal to racial prejudice will work, should it be made? The profes-
sional lawyer would at least have many things to ponder before play-
ing any “race card,” but the business construct lawyer may see no re-
straint. Winning is the object established by the business paradigm,
and there is nothing other than the consuming public’s opprobrium
to stop the lawyer from doing whatever it takes to win.

The potential cultural gap between the business paradigm and the
professionalism paradigm may be similar for criminal defense coun-
sel, whether employed privately or by the government. For prosecu-
tors and regulatory lawyers, the difference seems significant. They
possess government power that can easily be abused. In addition,
they are not subject to the market discipline that, presumably, is one
of the selling points for the business paradigm. A zealous compliance
attorney or prosecutor can continuously and diligently work without

158. According to one recent book, prosecutors try to do the right thing by not abusing
their power. See MARK BAKER, D.A. PROSECUTORS IN THEIR OWN WORDS (1999), reviewed
by Lisa Stansky, Witness for the Prosecution, AB.A. d., May 1999, at 76, 77 (“If you're
looking for all kinds of true confessions from the shark tank, lock someplace else.
‘[Plrosecutors generally try to do what’s right, whether ar not it fits the letter of the law/’
Baker writes, ‘I didn’t find many knee jerkers . . . I found more compassion among them
than dogma.™).
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worrying about sources of payment, cost-benefit analysis, or the
marginal utility of a continued pursuit of quarry.

The unguided missile or zealot without perspective is the flip side
of an overly politicized government lawyer. The former is so invisible
to the political system that he or she may abuse power without being
called to account for their actions or to cease when appropriate. Ac-
cording to testimony before Congress, this is the type of behavior oc-
casionally displayed by IRS agents who come to view an investigation
as pursuit of the taxpayer rather than an inquiry into the appropri-
ate resolution of a payment question.!®® An attorney freed from the
professionalism paradigm may be pressured to do what is politically
advantageous rather than what is legally wise or even required. Both
situations seem more likely if the practice of law by government
counsel is not subject to some system of professional norms and regu-
lation. Accordingly, society needs a professionalism paradigm rather
than a business paradigm.

3. Is “Business Ethics” More of an Oxymoron than ‘Lawyer
Professionalism”?

One reason Pearce has difficulty constructing an operational
business paradigm without borrowing from the professionalism
paradigm is the impoverished nature of business ethics. By “impover-
ished,” I do not mean to suggest that all, or even a significant per-
centage of, businesspersons are unethical. Nor do I suggest that law-
yers are on average more ethical than those in business or other
walks of life. Rather, I suggest the following: Currently, business
lacks a well-developed and widely accepted code of conduct.!® Even if
there were “Model Rules of Business Conduct,” there would be no
adequate means to enforce such rules, save the government.!®! Fur-

159. See, e.g., David Cay Johnston, Senate Panel Applauds Changes at IRS, N.Y.
TIMES, Apr. 15, 1999, at C8; William Roth, Fighting the Power to Destroy, INVESTOR'S BUS.
DAILY, Apr. 14, 1999, at A24; Richard W. Stevenson, Senate Votes 97-0 to Overhaul LR.S.
After Complaints, N.Y. TIMES, May 8, 1998, at Al.

160. In part, this is an inevitable consequence of not being a profession. One hallmark
of a profession is its organizational structure and relatively high level of control over edu-
cation and entry, which permits the profession to establish and transmit “formal knowl-
edge” of how the profession is to be practiced. See FREIDSON, supra note 7, at 25-26.

161. Freidson has observed:

Weak professions ¢an only use moral suasion and the issuance of official stan-
dards that have none of the force of organized institutional credentialing. An
example of this is the series of “professional standards” for social work in vari-
ous settings issued as “policy statements” by the National Association of Social
Workers . . . . [which are precatory unless adopted by a supervising government
agency, a process in which the Social Workers have had some success].
In the case of stronger professions, we find not mere recommendations but the
establishment of a legal requirement. . ..
Id. at 85. At this juncture, it is probably overly generous to characterize business even as a
“weak” profession.
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thermore, business lacks a consistent system for teaching ethics and
requiring ethical training as a criterion for conducting business.
Available data suggest that an adequate system of business ethics
will not emerge from market activity.

It is far more difficult to remove a destructive business actor from
business than to remove destructive lawyers from law—lawyers can
be disbarred. Although businesspersons can be banned from certain
industries, they cannot be effectively banned from commercial life.
Despite the boom in business ethics courses and writings during the
past decade, one is hard-pressed to find any realtors, salespersons, or
entrepreneurs drummed out of these fields by their peers or any
regulatory authority except, perhaps, the state. States often have
significant departments of business and professional regulation. Un-
der Pearce’s business paradigm, would these replace lawyer self-
regulation or would lawyers become an essentially unregulated in-
dustry? Although one hates to be a contrarian in an era when mar-
kets are worshiped and entrepreneurs are modern folk heroes, Car-
dozo's words about important duties that can arise other than by con-
tract come to mind.!52

My skepticism of a business paradigm improving upon the profes-
sionalism paradigm status quo is also fueled by contemporary in-
stances where wrongful, even reprehensible conduct has occurred in
the business community—and been ignored or even embraced.!® The
force correcting business wrongdoing continues to come from law
rather than from within the business community.'®* Consequently, it
is most odd that Pearce urges law to emulate business. The metaphor
of the fox guarding the henhouse irresistibly comes to mind.

In sum, the real world of business ethics gives cold comfort if one’s
mission is to improve lawyering by organizing it more like business.
While business writers frequently exhort commercial actors to be-
have honorably,'®® there is, to date, relatively little institutionaliza-
tion of ethical responsibility in business.'®® Further, more concrete

162. In upholding a cause of action against a service provider by a buyer, even though
there was no privity of contract, Judge Cardozo wrote:
We state the defendants’ obligation, therefore, in terms, not of contract merely,
but of duty. . . . The defendants, acting, not casually nor as mere servants, but
in the pursuit of an independent calling weighed and certified at the order of
one with the very end and aim of shaping the conduct of another. Diligence was
owing, not only to him who ordered, but to him also who relied.
Glanzer v. Shepard, 135 N.E. 275, 277 (1922).
163. See discussion infra Part V.
164. The importance of group norms in influencing behavior is explained in Part III in-
fra.
165. See, e.g, Dan Lonkevich, Profits, Ethics Not Mutually Exclusive, NATL UNDERWRITER
(Life & Health/Fin. Servs. ed.), May 5, 1997, at 26.
166. See G. Mick Smith, Can I[nsurance People Be Taught Ethics?, NATL
UNDERWRITER (Life & Health/Fin. Servs. ed.), Nov. 16, 1998, at 61 (positing that ethical
training of businesspersons is feasible, but advocating ethical training that is more phi-
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proposals for ethical business conduct tend to resemble the way legal
ethics would address the issue.!®”

III. THE PSYCHOLOGY AND SOCIOLOGY OF THE LEGAL PROFESSION
AND THE REGULATORY CONSTRUCT FOR LAWYERS

Although I am less critical of the status quo than Pearce and oth-
ers, my objection to a proposed business paradigm is not premised on
the notion that things are perfect in the kingdom of the professional-
ism paradigm. Rather, I fear that things will only worsen under a
business paradigm or an overly business-like professionalism para-
digm, such as Pearce’'s “Middle Range.” This misgiving stems not
from reverence for lawyers but appreciation of their human frailties.
It is in fact this very frailty, combined with the nature of lawyer-
ing,*® which requires that any paradigm governing lawyers be effec-
tive in fostering desirable conduct. Something other than traditional,
external, governmental regulation or de facto regulation—via crimi-
nal or civil liability—is needed to ensure effective functioning.

Human beings are imperfect—but still, they respond to environ-
mental stimuli; better behavior results from an environment and
regulatory system that encourages better behavior. The professional-
ism paradigm provides this by helping to create and sustain a culture
that, despite its failings, reduces unwanted conduct. It helps build
ethical lawyers by creating group norms, including rules of ethics,
and enforcing ethical behavior. Where law has failed in these areas,
the failure has occurred not because of a deficiency in the profession-
alism paradigm, but because business considerations and business
thinking have been allowed to intrude too greatly into the profes-
sionalism paradigm.

losophical and less regulatory than that found in law). Even participants in the business
ethics movement at least tacitly acknowledge that business ethics are a long way from be-
ing institutionalized.
Business ethics . . . is strictly speaking a philosophical field, a division of ap-
plied philosophy, in this instance of applied ethics.
The threat to business ethics as thus conceived is fourfold: (1) the threat from
diluted competence; (2) the threat from unfulfillable expectations; (3) the threat
from co-optation; and (4) the threat from the replacement of critical by descrip-
tive ethics.
Richard T. DeGeorge, Will Success Spoil Business Ethics?, in BUSINESS ETHICS: THE STATE
OF THE ART 42, 45 (R. Edward Freeman ed., 1991).

167. See, e.g., Sam Friedman, Disclosure Is the Only Way to Reassure Clients that
Brokers Are Not Double-Dealing, NAT'L UNDERWRITER (Prop. & Casualty/Risk & Benefits
Mgmt. ed.), Nov. 186, 1998, at 55 (advocating required disclosure to affected parties and im-
plicit consent to continued agency as solution for concern over possible insurance broker
self-dealing).

168. See supra notes 37-103 and accompanying text {discussing the definition of “pro-
fessional occupation,” client dependence and vulnerability in the delivery of legal services,
and the need to maintain lawyers’ independence from political and economic pressures).
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The professionalism paradigm provides a more effective frame-
work for encouraging better behavior than any imaginable form of
the business paradigm because the business paradigm simply has no
such culture- and norm- building apparatus.’® Business ethics, as
currently formulated, would not offer sufficient guidance for lawyers
or standards for disciplining lawyers who violate rules of conduct or
professional norms. In fact, the business paradigm could only achieve
such an apparatus if it borrowed from legal professionalism, again
raising the question whether Pearce’s proposed shift is really neces-
sary.

Thus, the professionalism paradigm comes as close as anything
we have yet developed to an effective means of regulating lawyering
activity. It is worth retaining because it has fostered the creation of a
regulatory framework with workable, although sometimes problem-
atic, rules that are widely publicized and offer the necessary guid-
ance and standards. To adapt Gertrude Stein’s famous aphorism,
there is a “there” there for legal ethics that has yet to emerge for
business ethics.!™

Furthermore, lawyer professionalism and the professionalism
paradigm are simply not in the bad shape Pearce suggested. Without
doubt, there are many instances where attorneys fail to act according
to the demonstrated tenets of professionalism. However, just as we
should not be blind to the legal profession’s shortcomings, neither
should we paint a darker picture than is warranted.

A. Before and After: The Historical Backdrop to Lawyer Behavior

Some historical perspective is in order. De facto lawyers'” have
existed since the dawn of early culture as village elders, religious
leaders, and military disciplinarians. More de jure lawyering appears
to have accompanied the rise of more advanced civilizations in China,
India, Persia, Greece and Rome. Still, the more familiar legal profes-
sion 1s a creature of only the past few hundred years. Although it is
now fashionable to lionize the English Inns of Court system and at-

169. See ELIZABETH WOLGAST, ETHICS OF AN ARTIFICIAL PERSON: LOST RESPONSIBILITY
IN PROFESSIONS AND ORGANIZATIONS 2, 28-36, 58-95 (1992) (explaining that work for cor-
porations, governments, and other artificial entities tends to detach constituents of these
entities from feelings of individual responsibility, fostering more antisocial behavior); See
also LEE R0sS & RICHARD E. NISBETT, THE PERSON AND THE SITUATION 3-6, 27-58 (1991)
{explaining that the context in which individuals operate shapes behaviors and attitudes).

170. GERTRUDE STEIN, EVERYBODY'S AUTOBIOGRAPHY 289 (1937).

171. I am referring here to individuals whose roles in society were very lawyer-like, in
that they frequently had specialized knowledge about their societies’ laws or customs not
widely available to most and in that they frequently provided advice and guidance to oth-
ers in their community. However, what [ will refer to as a “de jure” lawyer is an individual
for whom this very specialized function defines his role in society. The roles of de facto
lawyers, on the other hand, are broader, and encompass other skills and knowledge which
do not relate directly to the function of a lJawyer.
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tempt to rekindle its spirit of community and professionalism, the
fact remains that law was, until the nineteenth century, a field that
one entered through self-taught apprenticeship and on the job train-
ing. 1"

In the United States, legal education moved from the ad hoc ap-
prenticeship style of lawyering to formal law schools during the nine-
teenth century—a positive development.!” In addition to employing
law professors, newly established law schools provided a more consis-
tent basis of lawyer training, and one more divorced from market
forces. Students were taught “the law” without the instant need to
serve clients or deliver legal analysis influenced by client needs—
another good thing. The implicit notion behind a full-time law school
with full-time faculty is that market influence, with both its corrup-
tion!™ and its disciplinary insight, will come soon enough.

The Watergate scandal appalled lawyers and nonlawyers alike
with the level of attorney misconduct brought to light and had a sig-
nificant impact on both legal education and regulation of attorneys.
Among the many developments was renewed interest in the teaching
of professional responsibility in law schools; it soon became a re-
quired course and the focus of a dramatic upsurge in scholarly atten-
tion.

Not coincidentally, state bar regulation of lawyers also increased
in the wake of Watergate. It is true that some of the regulation can
be uncharitably described as a rear-guard action by the forces of legal
privilege and protectionism, as, for example, efforts to ban or stran-
gle lawyer advertising.'” Still, on the whole, this has been a good de-

172. See Jeffrey W. Stempel, All Stressed Up but Not Sure Where to Go: Pondering the
Teaching of Adversarialism in Law School, 55 BROOK. L. REV. 165, 166-69 (1988) (review-
ing STEPHAN A. LANDSMAN, READINGS ON ADVERSARIAL JUSTICE: THE AMERICAN
APPROACH TO ADJUDICATION (1987) and summarizing the development of legal education
in United States).

173. Seeid.

174. 1regard the business aspects of law as unavoidable and something of a necessary
evil. Some business influences are of course useful to law. A law office need not be run inef-
ficiently. The hunger for business success often helps to promote zealous, even courageous,
client representation. Certainly, lawyers are entitled to be paid, and it is always useful in
Professional Responsibility class to discuss the means of effecting this without becoming
unduly mercenary. The business value of profit also spurs some legal activity that is very
socially useful. For example, contingent fees permit ordinary people to litigate for vindica-
tion of their rights, even if they occasionally lead to profits criticized as windfalls. See also
supra notes 145-46 and accompanying text (describing multi-billion dollar fees awarded
Florida's outside counsel in tobacco litigation).

175. See, e.g., Bates v. State Bar of Arizona, 433 U.S. 350, 383 (1977) (establishing a
First Amendment right for a legal clinic to advertise prices for particular legal services de-
spite state’s ban on such advertisements); see 2/so FLORIDA RULES OF PROFESSIONAL
RESPONSIBILITY Rule 4-7.3 (forbidding communication with injured party or relative until
30 days after the event causing injury). This post-Bates advertising restriction was upheld
against constitutional challenge in Florida Bar v. Went for It, Inc., 515 U.S. 618 (1995).
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velopment and reflects improvement of the profession rather than its
decline.'?®

Therein lies the attendant paradox. We see more instances of law-
yer discipline and are tempted to take the increase as evidence of a
growing professionalism problem; however, it is probably evidence of
improving professionalism. Many transgressions detected, reported,
and punished today probably went unscathed fifty or seventy years
ago. Yet, because we now have better records for discovering lawyer
transgressions, there is a tendency to misread this development as
evidence of decline. Statistics on lawyer discipline may be like statis-
tics on crime; better reporting and enforcement yields more data.
This may seem to indicate an “upsurge” in crime, but an apparent in-
crease should not be confused with an actual increase, in crime or
lawyer misconduct.!”?

Although Watergate is a modern black mark on the profession, it
involved lawyers educated, admitted, trained, and regulated prior to
1972. Thirty years later, the profession arguably does a better job
than it did in preventing and punishing lawyer misbehavior. Recent
impeachment-related events in Washington, and the roles of lawyers
in the drama, are hardly cause for celebration, but at least these
lawyers appear not to be involved in political espionage and cover-up,
as was the case during Watergate. It is doubtful that a business-
based construct of lawyering would do any better. Some of the doubt
is based upon the reasons noted above regarding the lack of a fully
formed system of business ethical responsibility. There simply is no
effective yardstick for determining when a businessperson has
crossed the line of ethical behavior. The best yardstick business has
is the one provided by the legal profession through statutory and
common-law constraint.

Undoubtedly, in law there has been protectionism in the guise of
ethics regulation—and favoritism. Rhetorically, one might ask
whether we see fewer disciplinary actions involving attorneys from
prominent large firms because those attorneys are less ethically chal-
lenged or because those firms are less likely to be fully prosecuted.
Even admitting a significant degree of imperfection, however, there

176. See Geoffrey C. Hazard Jr. et al., Why Lawyers Should Be Allowed to Advertise: A
Market Analysis of Legal Services, 58 N.Y.U. L. REV. 1084 (1983).

1717. See JOHN MONAHAN & LAURENS WALKER, SOCIAL SCIENCE IN LAW (3d ed. 1995)
(discussing methodological problems in gathering and measuring information and pointing
out that a decrease in issuance of speeding tickets may be due to a reduction in the number
of enforcement officers rather than to a reduction in the incidence of speeding). I am of
course speaking in proportional terms. There may be a net increase in lawyer misconduct
today simply because there are now twice as many lawyers as in 1970. Presumably, there
is more net social utility provided by this larger group of lawyers as well. Regarding
whether the ethical conduct of lawyers is better or worse than in the past, the relevant
comparison is whether a higher percentage of legal activity results in a higher percentage
of discipline.
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is much to appreciate in the current system of lawyer regulation un-
der the professionalism paradigm.

Under the status quo, even the powerful frequently answer for
ethical improprieties and pay a significant penalty. For example, a
Minnesota Supreme Court Justice quit after being accused of cheat-
ing while taking the Florida Bar Examination.!” The Chief Judge of
the New York Court of Appeals was convicted of stalking, removed
from the Court, and disbarred.'” A United States Supreme Court
Justice was denied ascension to the Chief Justice post and resigned
in disgrace upon disclosure of his alleged ethical improprieties.’®® A
Florida lawyer was suspended from practice for a year because he
had an undisclosed conflict of interest while representing the seller
in a land deal.’®® Would business leaders, particularly prominent or
politically powerful business leaders, who committed similar wrongs
be as frequently, readily, and effectively examined and sanctioned?

178. See Amy Tarr, Removal Urged of Justice Who Cheated on Exam, NAT'LL.J., Mar.
4, 1985, at 6; Austin C. Wehrwein, Minnesota Justice Quits over Probe, NAT'L L.J., Mar.
25, 1985, at 10. Minnesota Supreme Court Associate Justice John J. Todd wanted to gain
admission to the Florida Bar. Todd, because of his prominent position, succeeded in con-
vincing Bar authorities to allow him to take the exam at his chambers in St. Paul, Minne-
sota. This alone was an obviously unusual and, perhaps, improper accommodation. Based
on his law clerks’ testimony, Justice Todd was accused of cheating on the exam by making
use of written materials, and even using the law clerks to bring him material. The story
broke, Justice Todd resigned from the Court in disgrace, and his Florida Bar exam was in-
validated.

179. See SOL WACHTLER, AFTER THE MADNESS: A JUDGE'S OWN PRISON MEMOIR 5
(1997). Sol Wachtler, Chief Judge of the New York Court of Appeals, highest New York
court, was arrested and convicted for stalking his former paramour and threatening her
daughter’s safety in a bizarre effort to drive her back into terminated illicit relationship.
Judge Wachtler was subsequently imprisoned, removed from the Court, disbarred, and
later released from prison.

180. See LAURA KALMAN, ABE FORTAS: A BIOGRAPHY 372-76 (1990); BRUCE ALLEN
MURPHY, FORTAS: THE RISE AND RUIN OF A SUPREME COURT JUSTICE 570-575 (1988). Jus-
tice Fortas had engaged in improper business dealings with a financier who had pending
business before the Court. In addition, Fortas had engaged in arguably improper conduct
by continuing to serve as a White House advisor during his time on the Court, including
apparent communication with then-President Lyndon Johnson regarding pending Court
matters. Fortas was not disbarred, however, and regained some measure of stature in pri-
vate practice. See Tennessee Valley Authority v. Hill, 437 U.8. 153 (1978), the well-known
“snail darter” case, in which Fortas successfully argued before the Supreme Court to sus-
pend construction of the planned Tellico Dam on the grounds that the project would de-
stroy the last known habitat of an endangered species. However, Fortas® former colleagues
at the prestigious Washington law firm of Arnold & Porter (named Arnold, Fortas & Porter
prior to the appointment of Fortas to the Court) would not accept him back into the part-
nership. See Kalman, supra, at 380-85.

181. See Chris Poynter, Attorney Punished over Business Deal: George Harold
Carswell Jr. Received a One-Year Suspension but Can Petition Immediately to Be Rein-
stated, TALL. DEM., May 10, 1996, at 2B (describing how an attorney was suspended from
practice for one year due to representation tinged with conflict of interest). The attorney
represented a seller of real property in connection with the sale while at the same time
having an undisclosed agreement with the prospective buyer under which the attorney
would manage the property for a fee. See id.
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