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RECENT CASE DEVELOPMENTS

Jeffrey W. Stempel*

ABSENT EXPRESS AGREEMENT, INSURER NOT
PERMITTED TO USE ARBITRATION AWARD AGAINST
POLICYHOLDER; CGL POLICY MAY BE REQUIRED TO
COVER CLAIMS FRAMED IN BREACH OF CONTRACT
LANGUAGE RATHER THAN TORT LANGUAGE

Vandenberg v. Superior Court, 982 P.2d 229 (Cal. 1999).

The California Supreme Court dealt two blows to insurers, one by a
unanimous vote in its recent Vandenberg decision. The court held: (1)
absent express agreement in the arbitration clause, an insurer could not use
an arbitration award unfavorable to the policyholder to gain “offensive”
collateral estoppel against the policyholder in a subsequent coverage
dispute; and (2) despite the general admonition that liability insurance
~ covers tort claims rather than contract claims, a commercial general
liability (“CGL”) policy does not necessarily bar coverage for claims
against the policyholder that are framed as breach of contract claims. See
Vandenberg, 982 P.2d at 234.

Policyholder Vandenberg operated an automobile sales and servicing
facility from 1958 to 1988 on land leased from Eugene and Kathryn Boyd.
See id. In 1988, Vandenberg discontinued the business and the land was
again possessed by the Boyds. See id. Subsequently, the Boyds
discovered pollution damage on the land and sued Vandenberg, alleging
that Vandenberg’s installation and operation of waste oil storage tanks on
the land created the pollution. See id. at 235. For the years in question,

* Professor of Law and Associate Dean for Academic Affairs, William S. Boyd School
of Law, University of Nevada Las Vegas. Professor Stempel is the author of LAW OF
INSURANCE CONTRACT DISPUTES (2d ed. 1999), published by Aspen Law & Business. Portions
of the case summaries were originally or simultaneously authored in substantially this format
for the http://www.aria.org.jri/ Journal of Risk and Insurance, <http://www.aria.org/jri//> of
the http://www.aria.org/ American Risk and Insurance Association, Box 9001, Mount
Vemon, NY 10552-9001.
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Vandenberg was insured by several companies through standard CGL
insurance. See id. One insurer, USF&G, agreed to defend. See id. As
part of a complex settlement arrangement, the pollution damage to the land
was remediated (with USF&G footing much of the bill, at least as an initial
matter). See id. The Boyds and Vandenberg arbitrated between
themselves issues relating to whether Vandenberg’s oil waste activity
constituted a breach of the lease. See id. The coverage dispute was treated
as a separate matter for litigation. See id.

After an extensive arbitration proceeding, the arbitrator found in favor
of the Boyds and against Vandenberg, awarding more than $4 million in
damages. See id. In particular, the arbitrator found that the bulk of
pollution damage to the land resulted from the underground waste storage
tanks and was caused in part by Vandenberg’s improper installation,
maintenance and use of the tanks. See id. The arbitrator also found that
the discharge of pollutants from the tanks had taken place gradually over a
number of years. See id.

On the basis of the arbitrator’s findings, Vandenberg’s CGL insurers
rejected his request for indemnification, prompting Vandenberg to sue
seeking coverage. See id. The insurers moved for judgment in their favor
on the basis of the arbitration findings. See id. In particular, the insurers
argued that the arbitrator's finding that the oil waste pollution took place
over several years made it impossible for Vandenberg to obtain coverage
for the matter pursuant to the “sudden and accidental” pollution clause
contained in the policies. See id. at 235-36. In addition, the insurers
(particularly those without a qualified pollution exclusion in the policy)
argued that because the arbitrator had awarded damages to the Boyds for
“breach of lease,” the damages owed by Vandenberg to the third party
claimants were contractual rather than tortious and thus outside the scope
of CGL coverage. See id. at 236.

This type of motion for summary judgment by the insurers sought to
make “offensive” use of “collateral estoppel,” or issue preclusion. The
doctrine of issue preclusion (more commonly referred to as collateral
estoppel) provides that a fact that is fully and fairly litigated may be
binding in subsequent proceedings against a party who was part of the
earlier factual determination. Issue preclusion may apply where: (1) the
fact in question is the same in both cases; (2) where it was actually
litigated in the earlier action; (3) where the proceeding was fair and the
fact fully and completely litigated, and (4) where the fact in question was a
necessary part of the earlier tribunal’s decision.
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2000] RECENT CASE DEVELOPMENTS 541

Ordinarily, issue preclusion is invoked on the basis of a prior judicial
opinion rather than on the basis of a prior arbitration hearing or similar
form of alternative dispute resolution. In addition, the most common form
of issue preclusion is to prevent a party from the earlier action (or those in
close association with the party) from bringing again charges that were
rejected in the first action. For example, one partner in a stock brokerage
firm may sue a lawyer for malpractice. If the lawyer wins the claim, he or
she may generally use the decision as a basis for dismissing a second claim
by another partner in the same brokerage firm or by the brokerage firm
itself.1

This is generally referred to as “defensive” collateral estoppel (issue
preclusion) because the party invoking issue preclusion is using the result
of the first matter to bar a relitigation of the issue on which the defending
party prevailed in the prior action. ‘

For many years, defensive issue preclusion was not only the most
common form of collateral estoppel but was also viewed more favorably
by the law than offensive issue preclusion. As the example above
illustrates, defensive issue preclusion can be used against someone who
was not part of the earlier action so long the party that was in the first
action had a similar incentive to litigate the point and had the actual
opportunity to fully and fairly litigate the point. Thus, the defensive use of
issue preclusion need not be “mutual” — the winning party can use its win
on the issue to prevent strangers to the first litigation from challenging the
earlier determination, so long as the first litigation was fair and actually
decided an issue that was necessary to resolution of the first claim.

By contrast, offensive collateral estoppel takes place where a stranger
to the first proceeding seeks to use the first proceeding’s determination of
an issue to prevent the losing party in the first case from contesting the
issue in a second proceeding brought by this stranger to the first case. For
example, the second partner of the brokerage in the example previously

1. The lawyer certainly may use the first result to preclude a second claim by a partner
who sued in the first action, even if the partner's legal arguments for recovery are different —
but this is barred under the doctrine of “res judicata™ or “claim preclusion,” which precludes
relitigation of the same dispute between the same parties. Claim preclusion was not at issue in
Vandenberg because Case 1, the arbitration dispute, was Boyd v. Vandenberg (on the breach
of lease/damage to property claim). Case 2, the litigation dispute, was Insurance Companies v.
Vandenberg (regarding coverage).
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given might try to win a summary judgment motion against the law firm if
the law firm lost the first case against a different partner in the brokerage
firm. For years, such offensive collateral estoppel was frowned upon
where the party seeking offensive use was not involved in the prior
litigation. This view has been relaxed in recent years — “mutuality” is not
required for offensive use of collateral estoppel — but courts generally give
offensive collateral estoppel greater scrutiny. To gain offensive issue
preclusion, the movant must ordinarily demonstrate that this is fair and
consistent with the state’s public policy.

The status of arbitration and collateral estoppel has been a matter of
some controversy. Because arbitration is not a judicial proceeding,
arbitration results were not historically considered to give rise to issue
preclusion. During the past twenty years, as social policy endorsed
arbitration and other forms of alternative dispute resolution (ADR), many
courts moved away from this view and found that an arbitration award
could result in either offensive or defensive collateral estoppel depending
on the facts and circumstances of the case. As the Vandenberg court itself
observed:

We realize that some commentators and most other

courts addressing the issue, have taken a contrary

approach [to the Vandenberg majority]. The

predominant view is that unless the arbitral parties

agreed otherwise, a judicially confirmed private

arbitration award will have collateral estoppel effect,

even in favor of nonparties to the arbitration, if the

arbitrator actually and necessarily decided the issue

sought to.be foreclosed and the party against whom

estoppel is invoked had full incentive and opportunity to

litigate the matter.
Id. at 240; see, e.g., Witowkski v. Welch, 173 F.3d 192, 198, 205 (3d Cir.
1999) (applying federal and Pennsylvania law); Mandich v. Watters, 970
F.2d 462, 465-67 (8th Cir. 1992) (applying Minnesota law); Cities Service
Co. v. Gulf Oil Corp., 980 P.2d 116, 123-30 (Okla. 1999) (applying federal
and Oklahoma law). For example, in many stctes, an arbitration decision
may be accorded preclusive effect as to a fact if the arbitration made a firm
determination of a fact necessarily at issue and was fair, thorough, and
hotly contested. The chances for preclusion are greater where the
arbitration involves a matter that the parties knew would likely be at issue
with other parties in subsequent proceedings.
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In Vandenberg, the California Supreme Court embraced the more
traditional wariness of arbitration to some extent. The court held that
arbitration, a form of ADR chosen by contract, cannot automatically be
given the issue preclusion effect that would accompany a court judgment.
See Vandenberg, 982 P.2d at 239. Because the parties to an arbitration
clause agree only that they will arbitrate a particular matter, the court
reasoned that it would be unfair to make the results of the arbitration
binding as to each issue in the arbitration — at least when strangers to the
arbitration attempt to use the results against one of the parties to the
arbitration. See id. at 239-40.

According to the court, an arbitration determination is not a proper
basis for offensive collateral estoppel for a variety of reasons. First,
arbitration awards are subject only to limited and deferential judicial
review. See id. at 239. A commercial arbitrationZ award will not be
vacated unless there has been bias, corruption, gross unfairness in the
proceeding (such as giving a party insufficient time to prepare a case or
barring crucial witness testimony), or the award exceeds the scope of the
agreement.3 Under federal law, an arbitration award may be overturned in
rare cases where the arbitrator demonstrates “manifest disregard” of the
law.? But this is normally interpreted to mean that the arbitrator expressly
refused to follow applicable law, not merely that the arbitrator erred in
applying the law. As a result, arbitration is not given the type of searching
appellate scrutiny applied to trial court decisions. Furthermore, California
law appears to make it even less likely that an award could be vacated for
manifest disregard of the law. The Vandenberg court cited favorably an
old California decision stating that “arbitrators are not bound to award on

2. Commercial arbitration, which includes arbitration of tort claims and need not involve
business entities per se, is distinguished from labor arbitration, which involves resolution of
management-union disputes. Labor arbitration differs somewhat from commercial arbitration
in terms of procedure and standard of review. A labor arbitrator’s award is arguably accorded
even more generous judicial review and will be affirned so long as the award “draws its
essence from the collective bargaining agreement.” United Steelworkers of Am. v. Enterprise
Wheel & Car Corp., 363 U.S. 593, 597 (1960). Commercial arbitration is controlled by federal
law where the arbitration clause is one reflecting a transaction involving interstate commerce.
Absent interstate commerce, arbitration is controlled by state law, which is largely congruent
with federal law.

3. See 9 U.S.C. §10(1994).

4. See, e.g., Sheet Metal Workers Int’l Ass’n v. Kinney Air Conditioning Co., 756
F.2d 742, 746 (9th Cir. 1985) (applying federal common law of arbitration).
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principles of dry law, but may decide on principles of equity and good
conscience, and make their award ex aequo et bono [according to what is
just and good).” Vandenberg, 982 P.2d at 239 (citations omitted).

Second, according to the Vandenberg court:

[a]n agreement to arbitrate particular claims reflects

each party’s conclusion that the immediate stakes make

it preferable to avoid the delay and expense of court

proceedings, and instead to resolve the matter between

themselves without resort to the judicial process. Under

such circumstances, each party is willing to risk that the

arbitration will result in a ‘final’ and ‘binding’ defeat

with respect to the submitted claims, even though the

party would have won in court, and even though the

arbitrator’s errors must be accepted without opportunity

for review. But this does not mean each arbitral party

also consents that issues decided against him by this

informal, imprecise method may bind him, in the same

manner as a court trial, in all future disputes, regardless

of the stakes, against all adversaries, known and

unknown.
Id. (citation omitted). Because of this reality, the court found it unfair to
accord collateral estoppel effect to facts determined by an arbitrator unless
the parties had specifically agreed that this would be the case when they
entered into the arbitration agreement. See id. at 240.

Third, the policies behind collateral estoppel for court decisions have
less weight when applied to arbitration results. The rationale for the
doctrine of issue preclusion is to prevent a losing litigant from having the
proverbial second bite at the apple but also to conserve judicial resources.
The Vandenberg court reasoned that conservation of judicial resources was
not really an issue because by definition the judiciary has expended little
or no effort in the course of an arbitration, which takes place outside the
judicial system. See id. However, courts may be involved, even heavily
involved, in prearbitration motions seeking to force or prohibit an
arbitration where one of the parties attempts to avoid the arbitration clause.

The Vandenberg court concluded: “the policies underlying the doctrine
of collateral estoppel must yield to the contractual basis of private
arbitration, i.e., the principle that the scope and effect of the arbitration are
for the parties themselves to decide.” Id. at 240.

Vandenberg’s issue preclusion assessment can be criticized as
insufficiently supportive of arbitration results, but it can also be defended

HeinOnline -- 6 Conn. Ins. L.J. 544 1999-2000



2000] RECENT CASE DEVELOPMENTS 545

on the facts of the case itself. Vandenberg involved a “post-dispute”
arbitration agreement, one that arose after a controversy was apparent to
all concerned — the Boyds, Vandenberg, and their respective insurers. An
agreement between the Boyds and Vandenberg to arbitrate just the disputes
between them in order to expedite matters is by implication not one
designed to resolve all the coverage questions that may be lurking in the
background. The context of the Boyd-Vandenberg arbitration strongly
appears to be one directed toward only the Boyd-Vandenberg dispute, not
to disputes between Vandenberg and his insurers.

On the other hand, it should hardly have been a surprise to Vandenberg
that the insurers would invoke the pollution exclusion and hope to
convince a court that the oil waste pollution was insufficiently “sudden” to
be covered. Thus, policyholder Vandenberg had a strong incentive to fight
any implication in the arbitration that the oil waste pollution was gradual
or intentional. '

However, insurance law may view facts differently than tort or
contract law. For example, a party may be liable in tort for reckless
conduct, but does not necessarily “expect or intend” injury within the
meaning of the “occurrence” definition of an insurance policy. Thus, an
arbitrator’s determination that a party “should have known” that its
conduct would cause injury does not necessarily result in a successful,
expected or intended defense against a policyholder. Similarly, an
arbitrator may find that pollution occurred over many years. But if the
pollutants were released sporadically in a series of unforeseen and abrupt
bursts of damage to storage tanks, the events could qualify as “sudden and
accidental” discharges eligible for coverage. Further, in a jurisdiction that
requires only that a “sudden and accidental” discharge be unintentional
rather than abrupt, the policyholder might obtain coverage even if the
arbitrator had correctly found the pollution discharges to span many years.

Put another way, perhaps the California Supreme Court could have
protected the policyholder without setting forth such a seemingly broad
rule disfavoring collateral estoppel based on arbitration results. To qualify
for collateral estoppel effect, the matter in question must involve the
“same” issue and be “necessary” to the decision. The issue of whether
Vandenberg polluted the Boyd land during the course of the lease is not
exactly the same issue as whether the pollution was “sudden and
accidental” within the meaning of the qualified pollution exclusion.
Although the arbitrator needed to determine whether Vandenberg poliuted
and injured the Boyd property, the arbitrator did not necessarily need to
make any findings as to the time and manner of the pollution. Thus, the

HeinOnline -- 6 Conn. Ins. L.J. 545 1999-2000



546 CONNECTICUT INSURANCE LAW JOURNAL [Vol. 6:2

California Supreme Court could have adopted the majority approach to
issue preclusion based on an arbitration finding, but instead found the test
for collateral estoppel was not satisfied in Vandenberg’s particular case.

In California or other states that might endorse Vandenberg, its
analysis would probably control and prevent collateral estoppel if a party
to a mandated arbitration attempted to make offensive use of issue
preclusion. For example, most states require arbitration of disputes
concerning first-party automobile insurance benefits.5 Should the results
of these determinations be given preclusive effect? Defensively?
Offensively? Presumably, the California Supreme Court would find that
such mandated proceedings are intended to have a narrow scope (deciding
the first-party claim) and will not be accorded collateral estoppel effect if
used offensively. But defensive use of such arbitration determinations
may subsequently find more favor in California simply because defensive
collateral estoppel is generally regarded with less suspicion.

Vandenberg’s application is less clear regarding “predispute”
arbitration agreements — those in which the parties agree to arbitrate when
making a contract without having any particular dispute between them at
the time of contracting. These common forms of arbitration clauses
generally state that the parties to the contract agree to arbitrate “all
disputes arising out of the contract.”® Some broad clauses may even
obligate the parties to arbitrate disputes “relating to” the contract. When
parties arbitrate pursuaut to this sort of broad agreement, should they be
regarded as having consented to accord collateral estoppel impact to the
resulting arbitration award?

Vandenberg is silent on the question and predicting California law for
broadly worded predispute arbitration agreements is uncertain. On the one
hand, a broadly worded clause suggests that a party willing to arbitrate a
wide range of disputes is willing to have the arbitration create collateral
estoppel for a wide range of determinations. On the other hand, such
broad arbitration clauses have a boilerplate quality, are made without
either party appreciating the potential collateral estoppel impact, and often

5. See JEFFREY W. STEMPEL, LAW OF INSURANCE CONTRACT DISPUTES §9.09 (2d ed.
1999 & Supp. 2000).

6. See, e.g., Smith v. Smith Cogeneration Int'l, Inc., 198 F.3d 88 (2d Cir. 1999)
(applying federal common law of arbitration; reviewing one such clause). My Lexis search
of 1999 cases {conducted April 4, 2000) finds more than 100 cases examining clauses of
this type, a reflection of the popularity of this arbitration clause language.
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NEVADA EMPLOYERS ARE NOT IMMUNIZED FROM
SUIT FOR INDEMNITY BY POWER COMPANY BUT
SCOPE OF POWER COMPANY’S INDEMNITY RIGHTS
LIMITED BY COURT'S STATUTORY INTERPRETATION

Nevada Power Co. v. Haggerty, 989 P.2d 870 (Nev. 1999).

A Nevada statute provides that a power company subject to a personal
injury judgment make seek indemnity from other tortfeasors contributing
to the injury. Does the power company’s right of indemnity extend even to
indemnity claims against the injured plaintiff’s employer, an entity
normally exempt from employee claims under terms of state workers’
compensation law? The Nevada Supreme Court recently answered the
question in the affirmative, but refused to permit the power company to
sue the employer for indemnity in the particular case in question on the
ground that the particular statutory right of indemnity applied only where
the incident involved “overhead” power lines rather than the ground-level
power lines that were the source of the injury-causing electricity. See 989
P.2d at 879-80.

Raymond Haggerty was a maintenance engineer employee of the
Horseshoe Club, a casino in downtown Las Vegas. See id. at 872. While
working, Haggerty entered a room in the basement of the Horseshoe that
contained electrical equipment. See id. The vault that normally secured
high-voltage power lines in the room was unlocked, permitting Haggerty
to enter the vault to inspect a vent. See id. While in the vault, Haggerty’s
shoulder came in contact with high voltage equipment owned by Nevada
Power. See id. Haggerty suffered substantial injuries. See id. Although
precluded from suing the Horseshoe, Haggerty sued Nevada Power for
alleged negligence. See id. at 873. Nevada Power then filed a third-party
complaint to seek indemnity from the Horseshoe on the ground that the
employer’s negligent maintenance of the area was a substantial factor
contributing to the Haggerty injury. See id. In particular, Nevada Power
alleged that it should have been informed of employee access and the
padlock on the vault should not have been removed, allegedly by the
employer. See id.

Nevada Revised Statutes Sections 455.200 through 455.250 provide
that a person working in the vicinity of high voltage overhead power lines
must notify the power company before commencing the work. See id.
Where failure to follow the statute results in injuries and claims against the
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2000] RECENT CASE DEVELOPMENTS 571

power company, the power company may sue for indemnity against the
party that failed to notify the utility. See id. at 874. Nevada Power sought
to use this statute to force Horseshoe to share in any judgment Haggerty
might obtain. See id. In addition, Haggerty had applied for and received
workers’ compensation benefits from Horseshoe pursuant to the Nevada
Industrial Insurance Act (NIIA), the state’s workers’ compensation law.
See id.

Horseshoe argued that the power company’s indemnity claim should
be barred as a matter of law under NIIA, which (like workers
compensation laws generally) provides employer immunity against tort
litigation as the quid pro quo for the employer’s strict liability for
workplace injuries under the workers compensation law (under workers’
compensation principles, the fault of both employer and employee is
immaterial but the amounts payable to the employee are determined by a
schedule of benefits rather than by ad hoc jury awards). See id. The
Nevada Supreme Court disagreed with Horseshoe’s assertion of immunity,
essentially deciding that the indemnity provisions of the overhead power
line statute overrode the immunity provisions of the workers’
compensation law. See id. at 877. Horseshoe had argued that this was
contrary to the legislature’s intent in passing these laws. See id. at 874.
The court found that “[t]here is no legislative history in Nevada to support
either position” and instead decided the case reasoning from the structure
and purpose of the statutes in light of precedent from other jurisdictions.
See id. at 876. Reviewing analogous precedent from other states, the
Nevada Supreme Court noted that a right of indemnity had been held to
overcome the workers compensation immunity in Texas,2] Arizona,22
Oklahoma,23 and Georgia.24 See Haggerty, 989 P.2d at 875-76. The only
contrary precedent noted by the Haggerty court was from Colorado.25 See
id. at 876.

21. See Olson v. Central Power and Light Co., 803 S.W.2d 808, 812 (Tex. Ct. App.
1991); Houston Lighting, Etc. v. Eller Qutdoor Adver., 635 S.W.2d 133, 135 (Tex. Ct. Civ.
App. 1982). )

22. See Tucson Elec. v. Dooley-Jones and Assoc., 746 P.2d 510, 514 (Ariz. Ct. App.
1987); Tucson Elec. v. Swengel-Robbins Const., 737 P.2d 1385, 1388 (Ariz. Ct. App.
1987).

23. See Travelers Ins. v. L.V. French Truck Serv., 770 P.2d 551, 554 (Okla. 1988).

24. See Flint Elec. Membership v. Ed Smith Const., 511 S.E.2d 160 (Ga. 1999).

25. See Rodriguez v. Nurseries, Inc., 815 P.2d 1006, 1008 (Colo. Ct. App. 1991).
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As to structure and purpose, the court reasoned that the employer
retained immunity from litigation by workers and that this would not be
unduly undermined by an indemnity action by the power company. See id.
at 877. In return, subjecting employers to the power line indemnity statute
would encourage employers to comply with the law and to notify the
power company before working around overhead power lines. See id. The
court also followed the general rule of statutory construction that posits
that a specific statutory provision (power company indemnity) should be
given precedence over a general statute (employer immunity from suit
pursuant to the workers compensation system). See id.

The court .urther noted that the power line indemnity statute was
enacted more recently than the workers compensation law. See id. Under
traditional rules of statutory construction, the more recent statute takes
precedence under the theory that (1) this evidences the most recent will of
the legislature, and (2) that the legislature was constructively aware of the
preexisting workers’ compensation law, but said nothing in the more
recent law to preserve employer immunity in the face of the newly-created
power company right of indemnity. See id. According to the Haggerty
court, permitting the indemnity action was “a more harmonious resolution
of the conflict between the two statutes than gutting the power line statute
in favor of the workers’ compensation laws.” Id.

Nevada Power’s victory on the statutory conflict was quickly erased
by the second half of the Haggerty opinion, which held that the statute did
not apply in the instant litigation because Haggerty was not injured by an
“overhead” power line. See id. at 880. The statute imposes duties of
notice and a right of indemnity only for “overhead” power lines. See id. at
878. The court held that the power lines in the Horseshoe facility that
injured Haggerty were at best on-ground power lines and were arguably
even underground power lines since the accident occurred in the basement
of the casino building. See id.

The relevant Nevada statute defines an overhead line as “a bare or
insulated electrical conductor installed above ground.” NEV. REV. STAT.
455.200(2) (2000). Horseshoe, amicus curiae the Nevada Self-Insurers
Association, had argued that “above ground” means “in the air,” while
Nevada Power argued that “above ground” meant unburied. See id. at
877. The court found either definition to be reasonable, which meant that
the term was ambiguous and must therefore be construed “in line with
what reason and public policy would indicate the legislature intended.” Id.
at 878 (citation omitted). Again reviewing at the language, purpose, and
structure of the power line law, the Haggerty court concluded that the
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2000] RECENT CASE DEVELOPMENTS 573

statute connoted power lines suspended outdoors and above ground. See
id. at 879. According to the court, the legislature must have held this
conception or the notification requirement would be hopelessly broad,
requiring notice whenever anyone was working around any power
company lines or transformers:

If the overhead power line statutes were construed to

apply in this situation, then each time a Horseshoe

employee conducted work in the electrical room of the

building, the Horseshoe might be required to contact

Nevada Power, whether or not the employee was

actually working in the vault where the high voltage

power lines are located, because the proximity of the

room and the vault could come within the parameters of

the statute. Under the statute, Nevada Power could also

charge a fee for supervising the work to ensure no one

came into contact with the high voltage equipment.

Given the number of times this would occur on a weekly

basis, it is unlikely that the legislature intended such a

result, since the employees could more easily be

protected by Nevada Power restricting access to its

equipment. Indeed, applying NRS 455.240 to Nevada

Power’s indoor equipment would be more likely to

undermine worker safety, since there would be no

incentive for Nevada Power to maintain safety measures

to protect people and property from accidental contact

where Nevada Power knew such contact was likely to

occur. The statutory intent is better served by not

imposing the provisions of the overhead power line laws

to high voltage electrical equipment located within a

building.
Id. at 879.

Two Justices dissented regarding both the issue of statutory conflict
and the definition of overhead power lines. See id. at 880. (Agosti, J., with
Leavitt, J., dissenting). The dissent argued that aithough the term “above
ground” most logically means “not buried” and that the power lines in the
Horseshoe were certainly above the ground upon which Haggerty worked.

Further, the dissent argued for a definition of overhead power line that
would make the statute more widely applicable in order to promote worker
safety. See id. at 880-81. The dissent’s approach to statutory
interpretation relied upon yet another canon of statutory construction —

HeinOnline -- 6 Conn. Ins. L.J. 573 1999-2000



574 CONNECTICUT INSURANCE LAW JOURNAL [Vol. 6:2

“statutes with a protective purpose should be liberally construed in order to
effectuate the intended protection.” Id. at 881.

The dissent also objected to the majority opinion on a number of
jurisprudential grounds. According to the dissent, the issue of the meaning
of “overhead” was not raised in the court below but appeared for the first
time on appeal, suggesting that a remand was in order to permit the lower
court to give initial consideration to this legal issue. See id. In addition,
the dissent found no support in the record for the majority statement that
Nevada Power could routinely charge fees for supervising work near
power lines and suggested that the majority had improperly based its
decision in part on matters not in the record. See id. Most important, the
dissent characterized the majority holding that the power line statute
overcomes the workers’ compensation law as an unwarranted advisory
opinion because the majority had determined that under the facts of the
case Haggerty was not injured by an overhead power line. See id. at 880.
The power line statute was thus inapplicable and there was no need to
decide whether it trumped the workers compensation immunity of the
employer. See id. at 880.

IN-HOME BABYSITTING FALLS WITHIN “BUSINESS
PURSUITS” EXCLUSION IN HOMEOWNER'’S POLICY;
COVERAGE DENIED FOR SUIT ARISING OUT OF INJURY
TO CHILD IN HOME

Dwello v. American Reliance Ins. Co., 990 P.2d 190 (Nev. 1999).

Alisa Dwello was a working mother with an seven-year-old daughter.
See 990 P.2d at 191. She arranged for her neighbor, Patty Kenyon, to care
for the girl while Dwello worked. See id. Kenyon generally watched the
child in her home ten hours per day, five days a week for $50.00. See id.
The charges were, to say the least, modest, but accounted for forty percent
of Kenyon’s monthly income. See id. Unfortunately, the arrangement
took a tragic turn when Kenyon’s dog attacked the child, severely injuring
her face, head, and eye. See id.

Dwello sued Kenyon for negligence in failing to adequately protect the
girl and failing to warmn of the dog’s dangerous propensities (it had
apparently bitten others before). See id. The Kenyons tendered the
complaint to their homeowner’s insurer, American Reliance. See id. The
insurer refused to defend and commenced a declaratory judgment action
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against the Kenyons, claiming the matter fell outside of coverage because
the injury arose out of business activity by the Kenyons, which was
specifically excluded from the standard homeowners’ policy. See id.

When the Kenyons filed for bankruptcy, Dwello was permitted to
intervene against American Reliance in the declaratory judgment action.

See id.

After a one-day bench trial, the trial court found for the insurer, a
decision which the Nevada Supreme Court unanimously affirmed. See id.
The exclusion in the policy provided that the liability coverage did not
extend to bodily injury or property damage “{a]rising out of your business
pursuits.  This also includes your occasional or part-time business
pursuits.” Id.

The Nevada Supreme Court found this language undeniably clear in
limiting coverage. See id. at 192. The Kenyons had argued that they
would have watched the child for free if necessary because of the neighbor
relationship, and that the exclusion did not apply because Kenyon was not
generally operating a child care business (she was not licensed and did not
advertise), but watched only the one child as an accommodation to Dwello.
See id. Notwithstanding the cut-rate charges, the court rejected the
Kenyon position on the ground that the childcare in question was provided
for a fee and was substantial and ongoing. See id.

According to the court, the business pursuits exclusion in the policy “is
clear and unambiguous.” Id. Notwithstanding this pronouncement, the
Nevada Supreme Court suggested that it would not read the business
pursuits exclusion to exempt from coverage all claims arising out of
babysitting. See id. Noting that other state courts were divided on whether
in-home babysitting fell within the business exclusion, Dwello expressly
adopted the approach of the New Jersey courts in Carroll v. Boyce, 640
A.2d 298 (N.J. App. Div. 1994) and used a two factor test which asks: (1)
whether the business pursuit “involves. a continuity or customary
engagement in the activity” and (2) “whether the activity involves a profit
motive.” Id. Under the facts of the Dwello case, these conditions of
continuity and profit made the exclusion applicable.

On one hand, Dwello may be part of what seems to be an increasing
tendency of courts to apply the business pursuits exclusion to in-home
babysitting. On the other hand, the court’s adoption of a fact-based
inquiry into continuity and profit makes these cases resistant to summary
judgment, which is not helpful to insurers. Although the trial below was
only one day, it was nonetheless a trial. Further, cases like Dwello and
Carroll, to some extent, beg the question of what courts will do when
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confronted with cases that arise from a teenager’s episodic babysitting of
neighborhood children. Will a court consider this continuity if there is
repeat babysitting but it is not substantial or regularized? Will a court
consider it a “profit motive” if the teenager charges, but the parents view
the activity primarily as a service for neighbors or a means of inculcating
responsibility in the child? This seems unclear and suggests that courts
will continue to differ at the margin over the application of the business
pursuits exclusion to babysitting. Furthermore, as long as the exclusion is
styled as one of “business” pursuits, some courts will fairly ask whether
the reasonable construction of “business™ really extends to children’s
activities. For example, does a lemonade stand in the driveway fall within
the exclusion? Dwello was an easy case because it involved regularized
adult activity rather than a child’s lemonade stand or babysitting.

In response, insurers could perhaps achieve greater efficacy of the
exclusion by adding that the exclusion applies to for-profit activities “no
matter how infrequent and regardless of motive.” Insurers might also add
language such as: “Whenever compensation is received for activity in the
home, this exclusion applies to the activity.” Although this may seem like
overkill for an exclusion that has been deemed clear and unambiguous,
additional language may be helpful for insurers. Cases like Dwello
suggest that courts do not literally mean that the exclusion is ambiguous in
all cases or they would not engage in the “continuity and profit motive”
analysis but would instead simply exclude coverage whenever there is
remunerative activity.

In any event, the practical effect of the state of the law on this point is
to suggest that anyone offering even occasional in-home child care would
be wise to talk to his or her agent about obtaining express coverage
through an endorsement to the policy. In the alternative, families with
teenage babysitters should probably insist that the teenager go to the home
of the other child rather than permitting the other child to be dropped off at
the home of the teenager. In this way, the situs of any unfortunate injury
will be the cared-for child’s own home, which is not receiving any revenue
from the babysitting.
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