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only valid international law is that which supports the United States
and what we and our friends do. The effect is the same.

This view is what Professor Falk correctly calls a “propagandistic
appropriation of law.””” It holds to a perverse vision of the world and
of law, and it seems to motivate the conduct of most groups and na-
tions today. Law, ironically, is interpreted in such a cynical way that
careful scrutiny of its application to events around the world by inter-
ested parties shows that those parties believe that law is merely a tool,
and nothing more, to be used against the other side. It is a cudgel.
Both sides to nearly every conflict want us to believe that their own
acts are all “legal” and any act of violence against them or their allies
is per se terroristic—that only their enemies commit terrorism.
Although popular, this cynical abuse of law is not valid.

The fact that some states will not cooperate in prosecuting or ex-
traditing their nationals, or other terrorists for whose politics they
might have sympathy, does not affect the legal definition of terrorism.
Violation of the law and failure to enforce it does not negate the law
itself.’® If consistent enforcement is the essence of law or is necessary
for law to exist, there is no law at all.”® International law has been and
will continue to be one means, among others, that is effectual in com-
batting terrorism. It must be honored and applied in a neutral fash-
ion. To disregard the rule of law or to appropriate it for one’s own
selfish purposes, even in order to combat terrorism more efficiently, is
more dangerous than the terrorism itself.

To effectively eradicate terrorism, we should adopt a neutral, ob-
jective definition of terrorism like the one applied herein, and always
extradite or prosecute all those who commit it. We would apply it to
friend and foe alike. There would be extradition to Nicaragua as well
as to England. All those who commit terrorism would be prosecuted,
regardless of whether it is committed in the name of democracy, or in
the name of communism. This is not what is being done, however.
Only those who attack us or our allies are considered terrorists.®

77. Id .

78. See T. TAYLOR, NUREMBERG AND VIETNAM: AN AMERICAN TRAGEDY (1970) (noting ten-
dency not to prosecute violations that occurred in the Vietnam War); Derby, Duties and Powers Re-
specting Foreign Crimes, 30 AM. J. CoMmp. L. 523 (Supp. 1982); Schachter, In Defense of International
Rules on the Use of Force, 53 CH1. U. L. REv. 113 (1986).

79. R. FiSHER, IMPROVING COMPLIANCE WITH INTERNATIONAL Law 39-72, 236-300 (1981),
D’ Amato, Is International Law Really Law?, supra note 74, at 1293-94; Fisher, Bringing Law to Bear on
Governments, 74 HARV. L. REV. 1130 (1961), excerpted in B. WESTON, R. FALK, A. D'AMATO, IN-
TERNATIONAL LAW AND WORLD ORDER 125-30 (1980).

80. Sofaer, The Political Offense Exception and Terrorism, 15 DEN. J. INT'L L. & PoL’y 125
(1986); M. Richard, Remarks at Conference on International Cooperation in Criminal Matters,
Harvard Law School, (June 16-18, 1988). See also response by Blakesley, Chimera: Disagreements over
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1989] TERRORISM, LAW, AND CONSTITUTIONAL ORDER 499

Neither the State Department nor the Justice Department has at-
tempted vigorously to investigate, to prosecute, or to extradite those
who are alleged to have committed terrorist acts on behalf of conge-
nial causes. Perhaps, in reality, this is because they want the battle
against terrorism to be selective. Judge Sofaer and Secretary Shultz,
by their conduct and rhetoric, seem to have tried to appropriate law to
accommodate their vision of United States interests. Thus, for them
the use of violence against innocent civilians is justified, apparently,
when it is done for purposes deemed by them to be good; it is legal
from their point of view, so long as it is applied to our enemies or used
by our allies.®!

We have seen that violence is justified in self-defense or when it
occurs in revolution or in breaking the yoke of oppression. Ideologues
suggest, either by word or by deed, that violence against innocent civil-
ians is justified and legal when it is committed for a just cause. Both
the substantive criminal law model and the law of war model, how-
ever, condemn any willful or wanton violence against innocents.
While violence sometimes may be justified, violence against innocents
is not. One is not justified to slit a weaker person’s throat and to drink
his blood or to eat his flesh because one will starve otherwise.®? Nor is
the killing of innocents justified because it will benefit or protect a
nation or group. Self-defense comprehends neither the killing of in-
nocents, nor the use of innocents as a means of self-preservation. A
nation may not justifiably starve, or attack and destroy, or otherwise
oppress, a group or nation, inside or outside its borders, to benefit the
majority of its population or its power elite. Any group that commits
terror-violence, or promotes or condones its use, whether in the name
of God, communism, anticommunism, democracy, or whatever other
piety, has no room to complain about others doing the same.

International Criminal Law, Jurisdiction, and Extradition, paper presented at Harvard conference on
International Cooperation in Criminal Matters (June 16-18, 1988); Blakesley, Evisceration, supra note
39.

81. R. FALK, supra note 57, at 98, 201 n.6, citing, R. BRODY, CONTRA TERROR IN NICARAGUA:
REPORT OF A FACT FINDING MIissiON: SEPTEMBER 1984-JANUARY 1985 153-183 (1985); AMERICAS
WATCH, VIOLATIONS OF THE LAWS OF WAR BY BOTH SIDES IN NICARAGUA 1981-85, (1985).

82. Regina v. Dudley & Stephens, 14 Q.B.D. 273 (1884). Some have suggested that the German
substantive criminal law would justify this conduct. See Franck & Senecal, supra note 6, at 201-02.
But it would not. It is true that the German vision of necessity as an excuse may excuse the conduct,
recognizing it to be rechiswidrig (wrong; against the social order), but not culpable (schuld). This
notion recognizes that given some extreme pressures of circumstances people may commit rechtswidrig
acts, punishment for which will be forgone because society understands. This is not a justification in
the least; nor is it self-defense. See discussion in Fletcher, Proportionality, supra note 51 and accompa-
nying text.
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III. TERRORISM AND THE CONSTITUTION

No doubt, it is appropriate to thwart terrorism against us and our
allies. We should thwart it everywhere it is found. But we must ask
first whether we have become part of the problem: whether in the
name of antiterrorism we have become terrorists;®* whether in the
name of anticommunism and antitotalitarianism we have allowed ero-
sion of antitotalitarian protections in our Constitution and constitu-
tional order. In other words, we must develop a model of a neutral,
legal definition of terrorism and a reverence for the rule of law to have
a framework for constructing a rational policy of response to terrorism
perpetrated by other nations or groups, or even by ourselves.

A. The Constitutional Construct: Scrupulous
Separation of Powers

The framers of the Constitution left no doubt about their inten-
tion to protect our liberty by scrupulous separation of powers and sig-
nificant checks and balances: *[T]here is no liberty, if the power of
judging be not separated from the legislative and executive powers.”%*
Each branch of government has a responsibility to ensure that the
other two branches do not behave illegally. No doubt the need for
checks and balances is just as (if not more) important today as it was
two hundred years ago.

Our executive and legislative branches have the responsibility to

83. E.g., the United States interception of the Egyptian airliner carrying hijackers of the Achille
Lauro. For factual background of the Achille Lauro affair, see Murphy, supra note 58, at 80-83 (argu-
ing that the interception was legal); Schachter, supra note 78, at 140 (arguing that the interception was
illegal); Terrorists Seize Cruise Ship in Mediterranean, 85 DEP'T ST. BULL. 74-81 (1985). See also
Intoccia, American Bombing of Libya: An International Legal Analysis, 19 CASE W. RES. J. INT'L L.
177 (1987) (arguing that the bombing of Libya was legal); Murphy, supra at 86 (opining that the justifi-
cation of self-defense is applicable to attacks against nations supporting terrorism, but noting that “self-
defense is permissible only if all other options have been exhausted™); Schachter, supra note 61, at 122
(noting the danger of allowing self-justification in self-defense to be the rule of law); N.Y. Times, Apr.
18, 1986, at A 11, col. 3. Note that in the United States bombing of Libya, Qaddafi’s home, wherein his
family also resides, was targeted. This being so, it can be said that Qaddafi's 18-month-old adopted
daughter was purposefully killed, along with more than 100 other innocents. R. FALK, supra note 57
(noting the 100 civilian casualties); Hersch, supra note 57. Any student who has had basic criminal law
knows that to target a home wherein it is virtually certain that innocent people are living—and drop-
ping a bomb on it which kills one or more of them—provides sufficient mens rea for murder (even if the
intent was to kill only one’s enemy therein). The self-justifying self-defense approach would allow all
nations to claim legality to any act they wish to commit in “self-defense.” This, of course, suggests the
Reagan Administration’s view of international law and self-defense: If one has the power to do what
one wishes, one is justified.

With regard to proposals for abducting “terrorists” from foreign soil, see Murphy, supra note 58,
at 84 (suggesting that except in rare occasions of anarchy, abductions would be illegal); N.Y. Times,
Jan. 19, 1986, at A1, col. 4; N.Y. Times, Jan. 28, 1986, at A24, col. 4 (wherein Abraham Sofaer, Legal
Adviser to the Department of State, defends the legality of such abduction).

84. THE FEDERALIST No. 78 at 100 (M. Dunne ed. 1901) (A. Hamilton).
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ensure that no policies promoting violence against innocents are
adopted. The legislative branch has oversight responsibilities to con-
trol the executive. The Justice Department must prosecute or extra-
dite anyone who promotes or participates in terrorism, even when the
perpetrator is a governmental agent. When the Justice Department
fails to prosecute, or where there is significant conflict of interest, it is
necessary to appoint a special prosecutor to do so, such as in the Oli-
ver North case. The judiciary must judge the constitutionality of the
conduct of the other two branches of government. Citizens of every
nation and members of every group have a duty not to acquiesce in the
perpetration of illegal conduct such as criminal terrorism. We have
the responsibility to ensure that our executive, legislative, and judicial
branches function responsibly. We must insist, for example, that ter-
rorism not be built into foreign or domestic policy and that its perpe-
trators be prosecuted or extradited.

The Reagan Administration, like other administrations through-
out our history, tried to arrogate power unto itself at the expense of
the judiciary and the legislative branches, especially in the arena of
foreign relations. Many of our insightful forbears have signalled the
dangers of that tendency. Abraham Lincoln noted:

Kings had always been involving and impoverishing their people
in wars, pretending generally, if not always, that the good of the
people was the object. This our [delegates to the constitutional]
convention understood to be the most oppressive of all kingly op-
pressions, and they resolved to so frame the Constitution that no
one man should hold the power of bringing oppression upon us.*’

The executive branch traditionally has attempted to appropriate
Congress’s war powers, for example.®® Many of the framers foresaw
this tendency and its concomitant dangers. For example, James
Madison wrote:

Every just view that can be taken of this subject admonishes the
public of the necessity of a rigid adherence to the simple, the re-
ceived, and the fundamental doctrine of the Constitution, that the
power to declare war, including the power of judging of the causes
of war, is fully and exclusively vested in the legislature; that the
executive has no right, in any case, to decide the question, whether
there is or is not a cause for declaring war; that the right of con-
vening and informing Congress, whenever such a question seems
to call for a decision, is all the right which the Constitution has

85. A. LINCOLN, 2 THE WRITINGS OF ABRAHAM LINCOLN 51-52 (A. Lapsley ed. 1905-06),
quoted in F, WORMUTH & E. FIRMAGE, To CHAIN THE DoG OF WAR: THE War POWER OF CoN-
GRESS IN HISTORY AND Law 56 (1986).

86. See generally F. WORMUTH & E. FIRMAGE, supra note 85.
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502 UNIVERSITY OF COLORADO LAW REVIEW [Vol. 60

deemed requisite or proper; and that for such, more than for any
other contingency, this right was specially given to the executive.?”

Henry Clay noted that this aspect of the United States Constitution
was unique: “Everywhere else the power of declaring war resided with
the executive. Here it was deposited with the Legislature.”®® The ex-
ecutive branch has a tendency to suggest that since matters of foreign
affairs, such as the war powers, are subject to the power of the execu-
tive in other nations, they should belong exclusively to the executive in
the United States, as well. This approach appears to cause other na-
tions’ executives to be free of some of the consternation that ours has
to suffer. Some may believe that we would have a more efficient for-
eign policy if we took the same approach. That position is debatable,
as evidenced by the Iran-Contra debacle.

Article I, section 8 of the United States Constitution provides that
“Congress shall have power . . . to declare war.”% Today declaration
of war virtually never occurs.®® If it were to occur, congressional au-
thority would be necessary.’’ Only Congress has the authority to es-
tablish a state of war or to approve or to ratify an act of war.>
Indeed, our armed forces exist only by virtue of congressional acts,
and presidential authority over the armed forces, so far as it exists, is
conferred by Congress under its power “‘to make rules for the govern-
ment and regulation of the land and naval forces.”®? Apart from the
*“President’s constitutional power to use the armed forces placed under
his control by Congress to repel a sudden attack, the armed forces may
be used only to pursue legislatively authorized goals and only when
Congress has prescribed their use in the pursuit of those goals.”%*
Moreover, the use of private armies for undeclared war or reprisal also
must receive the approval of Congress.®*

87. J. MADISON, LETTERS AND OTHER WRITINGS 642-43 (1884), quoted in F. WORMUTH & E.
FIRMAGE, supra note 85, at 30-31 (emphasis added).

88. 32 ANNALS OF CONGRESS 1500 (1818); see also J. MADISON, supra note 87.

89. U.S. Consr. art I, § 8.

90. In over 200 years, Congress has declared war only eleven times unconditionally and only four
times conditionally. F. WORMUTH & E. FIRMAGE, supra note 85, at 53, 56.

91. U.S. Consr. art. I, § 8 )*The Congress shall have power . . . to declare War . .. .").

92. J. MADISON, supra note 87; William Patterson, delegate to the Constitutional Convention and
later an Associate Justice of the Supreme Court, noted: “It is the exclusive province of Congress to
change a state of peace into a state of war.” United States v. Smith, 27 F.Cas. 1192, 1230 (C.C.N.Y.
1806) (No. 16, 342), quoted in F. WORMUTH & E. FIRMAGE, supra note 85, at 28, 31, 53-74.

93. F. WoRMUTH & E. FIRMAGE, supra note 85, at 88.

94. 1d.; see generally id. at 87-104 (discussing government of the armed forces).

95. US. ConsT. art. I, § 8; 2 J. BuRLAMAQUI, THE PRINCIPLES OF NATURAL AND POLITICAL
Law 258 (3d ed. 1784); Lobel, Covert War and Congressional Authority: Hidden War and Forgotten
Power, 134 U. Pa. L. REV. 1035, 1041-61 (1986). See also Lofgren, War-Making Under the Constitu-
tion: The Original Understanding, 81 YALE L.J. 672, 692-700 (1972); J. MOORE, DIGEST OF INTERNA-
TIONAL Law 132 (1906), cited and discussed in Cole, Challenging Covert War: The Politics of the
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1989] TERRORISM, LAW, AND CONSTITUTIONAL ORDER 3503

B. Support of Covert Terrorism Endangers Our Constitutional
Order '

The Constitution is clear that policy development in foreign af-
fairs is to be a joint effort. The executive and legislative branches
make policy for the people, and the judiciary decides whether the pol-
icy, even though it relates to foreign affairs, is constitutional. Is there
any doubt, for example, that the executive branch, even with the ad-
vice and consent of the Senate, cannot legally or constitutionally enter
into a treaty with another nation that would promote slavery,
apartheid, or other types of terrorism? Could we enter into a treaty
that would eliminate due process for those charged with terrorism and
found in the United States? Such a treaty should be found unconstitu-
tional and nullified by the judiciary. The judiciary, therefore, also has
a role to play when matters of foreign relations and the Constitution
converge.

1. The Separation of Powers is Subverted

The executive branch has tended to want to rid itself of the incon-
venience of having to deal with Congress and the judiciary in matters
it perceives to be of grave importance in international relations. This
tactic for conducting American policy crystallized early in the era of
the cold war. A special Report of Covert Operations commissioned by
President Eisenhower has been hallowed American policy:
“[A]nother important requirement is an aggressive covert psychologi-
cal, political and paramilitary organization more effective . . . and, if
necessary, more ruthless than that employed by the enemy. . . . There
are no rules in such a game. Hitherto acceptable norms of human
conduct do not apply.”’®® Some argue that Congress has the power
merely to “declare war.”®” Others argue that the executive branch,

Political Question Doctrine, 26 HARV. INT'L L.J. 155, 171 n.87 (1985); Firmage, The War Powers and
the Political Question Doctrine, 49 U. CoLo. L. REv. 65, 81 n.76 (1977); Talbot v. Seeman, 5 U.S. (1
Cranch) 1 (1801). Such conduct without congressional approval also violates the Neutrality Act, 18
U.S.C. § 960. See a/so United States v. Smith, 27 F. Cas. 1192 (C.C.D.N.Y. 1806) (No. 16, 342); Lobel,
supra, at 1061-70. But see Moore, The Secret War in Central America and the Future of World Order,
80 AM. J. INT'L L. 43, 91 n.194 (1986).

96. Report of the Special Study Group on the Covert Activities of the Central Intelligence
Agency (the “Doolittle Report™) (Sept. 30, 1954) (declassified April 1, 1976), quoted in Firmage, Rogue
Presidents and the War Power of Congress, 11 (No. 1} GEo. MasoN U.L. REv. 79, 89 (1988).

97. See W. REVELEY, WAR POWERS OF THE PRESIDENT AND CONGRESS: WHO HOLDS THE
ARROWS AND OLIVE BRANCH? 32, 140-41, 144, 171 (1981); Rostow, Once More Unto the Breach: The
War Powers Resolution Revisited, 21 VAL. U.L. REV. 1, 2, 6 (1986); see also C. THACH, THE CREATION
OF THE PRESIDENCY, 1775-1789: A STUDY IN CONSTITUTIONAL HISTORY (1969) (advocating a strong
executive and pointing out Congress's inability to make vigorous decisions); but see Blakesley, Separa-
tion of Powers, supra note 39; Lobel, supra note 95 (arguing that the use of covert paramilitary opera-
tions as instruments of United States foreign policy falls under congressionai prerogative and authority
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with the advice and consent of the Senate, can promulgate treaties that
eliminate the judiciary from making decisions relating to law, fact, and
human liberty, when those issues are related to alleged terrorism,”®

There is a tendency for the executive of this or any nation to es-
chew even constitutionally mandated avenues of problem-solving that
are considered to be cumbersome, inefficient, or inimical to the execu-
tive’s vision of national interests in foreign affairs. There also is a ten-
dency to consider the executive’s own conduct and the conduct of its
allies to be justified when 1t is directed at goals deemed by the execu-
tive to be good. Moreover, constitutional provisions based on checks
and balances and separation of powers sometimes are deemed by the
executive to be cumbersome and inefficient for resolving pressing
problems: Sometimes Congress disagrees with executive policy; some-
times the judiciary must consider whether the conduct of foreign af-
fairs has passed legal or constitutional muster. For these reasons, and
because combatting terrorism is so important, our executive branch
has a tendency to avoid the Constitution and constitutional procedures
when they impede its policy objectives. This tendency is exacerbated
when accompanied by other pressing policies, such as keeping commu-
nism from gaining another foothold in our hemisphere. Thus, the ex-
ecutive branch uses terrorism and fears relating to it as convenient
vehicles to promote other objectives.

2. The Iran-Contra Affair as a Paradigm

At the closing of the Iran-Contra hearing session with Lt. Colonel
Oliver North, Senator Inouye of Hawaii made a point about a soldier’s
legal and moral obligation to disobey illegal superior orders. Senator
Inouye alluded to the Nuremberg trials, pointing out that the world,
through that Tribunal, made it abundantly clear that failure to disobey
illegal superior orders may be criminal and, if so, should incur punish-
ment.*® Brandon Sullivan, Colonel North’s attorney, objected vocifer-

pursuant to art. I, § 8, cl. 11, of the Constitution, granting Congress the power to issue “letters of
marque and reprisal,” which were the instruments permitting private individuals to use force against
foreign governments.)

98. E.g., Supplementary to the Extradition Treaty, June 25, 1985, United States-United King-
dom, 24 [.LL.M. 1104 (1985) [hereinafter Supplementary Extradition Treaty or Supplementary Treaty];
but see Bassiouni, The Political Qffense Exception Revisited: Extradition Between the U.S. and the
U.K.—A Choice Between Friendly Cooperation Among Allies and Sound Law and Policy, 15 DEN. J.
INT'L L. & PoL'y 255 (1987); Blakesley, Evisceration, supra note 39.

99. On superior orders generally, see Y. DINSTEIN, THE DEFENSE OF ‘OBEDIENCE TO SUPERIOR
ORDERS’ IN INTERNATIONAL Law (1965); L. GREEN, SUPERIOR ORDERS IN NATIONAL AND INTER-
NATIONAL Law (1976); Paust, My Lai and Vietnam: Norms, Myths and Leader Responsibility, 57 MIL.
L. REV. 99 (1972). Lauterpacht noted that “it is necessary to approach the problem of superior orders
on the basis of general principles of criminal law, namely as an element in ascertaining the existence of
mens rea as a condition of accountability.” Lauterpacht, The Law of Nations and the Punishment of
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ously to the allusion to the Nuremberg Trials because he found it
personally and professionally distasteful. This objection succeeded in
diverting Senator Inouye from his tack.

The Reagan Administration’s sales of arms to Iran—ironically
and significantly indicating the Reagan Administration’s actual atti-
tude about terrorism—funded the “Contras,” who are alleged to have
committed terrorist acts in Nicaragua. If these allegations are true,
those supporting the Contras with that knowledge may be guilty of
being aiders and abettors in those criminal acts. The arms sales pro-
vided weapons to Iran, which was said to have been in control of the
groups that perpetrated many acts of terrorism throughout the world.
The orders to sell arms to Iran apparently were given and obeyed in
secrecy, allegedly to save lives. The irony is manifold: We sold weap-
ons to alleged terrorists in order to obtain funds so that we could arm
alleged terrorists who were involved in a “war” with other alleged ter-
rorists—all in the name of “saving lives.”” The scenario becomes even
more alarming and ominous if the allegations about interlocking
agreements for shipment of arms in exchange for the freedom of the
shippers to ship narcotics into the United States are true. Perhaps the
era of the Contras and of Iranian-sponsored terrorism has ended, but
the insight gained by considering that era is important to our under-
standing of international law in relation to our constitutional order.
That insight may allow us to avoid similar dangers and difficulties in
the future.

The Iran-Contra affair may be a symptom of a problem far more
dangerous to our constitutional republic than either terrorism or the
Sandinistas; it certainly indicates a weakness, and signals our own fail-
ure to recognize and to combat terrorism. Senator Inouye’s questions
to Oliver North regarding the soldier’s duty to refuse to obey illegal
orders, and Brandon Sullivan’s response thereto provide a fascinating
glimpse at our confusion, obfuscation, and ambivalence about law, the
Constitution and terrorism. Although Brandon Sullivan found the
question distasteful, it should have been answered. The Iran-Contra
debacle was important, not so much because it involved Iran and Nic-
araguan Contras, but because it raised the spectre of a secret shadow
government that attempted to run a war that may have included the
use of criminal terrorism. It signaled the need to be vigilant in pro-
tecting our constitutional republic from zealous ideologues hell bent
on casting aside moral, legal, and constitutional impediments to save
the world from what they viewed as evil. If illegal orders that aided

War Criminals, 21 BRIT. YB. INT'L. L. 58, 87 (1944); see also Wise, War Crimes and Criminal Law in
STUDIES IN COMPARATIVE CRIMINAL LAw 35, 45 (E. Wise & G. Mueller eds. 1975).
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and abetted criminal terrorism were given and obeyed, and the Rea-
gan-Bush Administration knowingly aided and abetted terror-violence
against innocent civilians while selling arms to Iran (which the Ad-
ministration may as well have applied to our own citizens), then a
significant coup against terrorism may have been struck through
North’s conviction.

Thus, Senator Inouye’s line of questioning and the conduct that
gave rise to it are important beyond their immediate context. The
questions posed significant questions relating to international and do-
mestic criminal law. These questions, in turn, prompt serious ques-
tions of the interaction between constitutional law, international law,
and foreign affairs. If our constitutional republic is going to continue
to flourish, we must focus on the meaning of the constitutional separa-
tion of powers and checks and balances when constitutional obstacles
obstruct a favored solution to important matters of foreign policy.
The Iran-Contra affair provides a vehicle for studying the role and
relationship of Congress, the executive, and the judiciary in matters of
war, terrorism, and foreign affairs at a point where constitutional, in-
ternational, and criminal law converge.'®

From the foreign policy point of view it appears that the decisions
made in the Iran-Contra scandal were more impetuous than consid-
ered and were based on a confusion of rhetoric and impulsive ideology
rather than planning and competence or any long-term policy or strat-
egy.’”' The administration devised a secret cabal—a group of officials
within the executive branch—assigned by the President to make policy
relating to terrorism and to stopping the encroachment of communism
into this hemisphere. Furthermore, the Administration’s secret con-
duct apparently was designed to avoid participation with Congress in
making foreign policy regarding war and terrorism. This defiance of
Congress was combined with an attempt to avoid judicial process to
correct alleged misdeeds and to decide issues impacting on liberty and

100. If the parties knowingly supported intentional, deadly violence against innocent civilians, it
is criminal. Domestic and international law make this abundantly clear, as established by the authority
cited throughout this article. 22 TRIALS OF THE MAJOR WAR CRIMINALS BEFORE THE INTERNA-
TIONAL MILITARY TRIBUNAL 500 (1948) [hereinafter TRIALS OF MAJOR WAR CRIMINALS] (“crimi-
nality . . . should exclude persons who had no knowledge of the criminal purposes or acts.””) Crimes
against humanity have been defined as: “murder . . . and other inhumane acts committed against any
civilian population, before or during the war.” Id. at 496. Cf In re Yamashita, 327 U.S. 1 (1946) (in
which General Yamashita's conviction without proof of knowledge was upheld). See also, article 3(f),
of the Arms Export Control Act, 22 U.S.C. §§ 2751-2796C (1982 & Supp. III 1985), which defines a
terrorist state as: “any government which aids or abets, by granting sanctuary from prosecution to, any
individual or group which has committed an act of international terrorism.”

101. McBrien, Lebanon, Terrorism, and Future Policy, in BEYOND THE IRAN-CONTRA CRISIS:
THE SHAPE OF U.S. ANTITERRORISM POLICY IN THE POST-REAGAN ERA 53, 60-61 (N. Livingstone &
T. Arnold eds. 1988), citing Gutman, Battle Over Lebanon, FOREIGN SERVICE J., June 1984, at 31, 33,
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due process. That conduct presented a significant threat to our do-
mestic constitutional order: When the executive branch is allowed to
operate outside the bounds of law, it is able to wield absolute power.

C. The Guise of “Functional Necessity”

Executive arrogation of power in the United States today is oc-
curring simultaneously with a judicial and legislative abdication of
power. The excuses given by the South African government and its
apologists ring frighteningly familiar, and should remind us of
Milton’s poignant warning;:

So spake the Fiend, and with necessity,
The tyrant’s plea, excused his devilish deeds.'??

The Reagan Administration’s aggressive attempts to avoid Con-
gress and to allow, either intentionally or by some sort of willful blind-
ness, secret organizations to finance and engage forces in war—and
perhaps even to commit terror-violence, are ominous if they portend a
trend. The proffered justification that the Soviet Union does the same
is not very persuasive, in light of the Soviet mode of constitutional
government. Nevertheless, Congress seems often to have acquiesced
in executive arrogation of power in matters of foreign affairs, espe-
cially in the area of war powers.

Some have argued that Congress has power merely to declare
war, not to make the policy decision whether to go to war.'”® These
scholars argue that the term, *‘to declare war,” is unique to interna-
tional law and that it must be understood pursuant to international
law.'%* Moreover, it has been asserted that:

[T]he international powers of the United States are conferred and
defined by international law. Internationally, the government of
the United States possesses all the powers possessed by any other
state under international law, including the sovereign power to vio-
late international law. The Constitution commits these powers to
the political discretion of Congress and the President in accord-
ance with the principle of functional necessity.'%®

Finally, it is argued that functional necessity requires that the Presi-

102. J. MILTON, PARADISE LoOsT, lines 393-94 (emphasis added); see aiso J. CONRAD, LORD Jim
.86, 95, 357, 367 (1924); J. CONRAD, HEART OF DARKNESS 1926); Boyer, Crime, Cannibalism and
Joseph Conrad: The Influence of Regina v. Dudley & Stevens on Lord Jim, 20 Loy. L.A.L. REV. 9
(1986).

103. See W. REVELEY, supra note 97, Rostow, supra note 97; see also C. THACH, supra note 97
(advocating a strong executive and pointing out Congress's inability to make vigorous decisions).

104. Rostow, supra note 97, at 6.

105. Id. at 3. But see, Paust, The President is Bound by .International Law, 81 AM. J. INT'L. L.
377 (1987).
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