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PROSECUTING AND DEFENDING VIOLATIONS OF GENOCIDE AND
HuMANITARIAN LAW: THE INTERNATIONAL TRIBUNAL FOR THE
ForRMER YUGOSLAVIA

The panel was convened at 8:30 a.m., Thursday, April 7, by its Chair, Monroe
Leigh, who introduced the panelists and commentators: Larry Johnson, United
Nations Office of Legal Affairs; Jordan J. Paust, University of Houston Law
Center; Christopher L. Blakesley, Louisiana State University Law Center; Steven
J. Lepper, Office of the Chairman, U.S. Joint Chiefs of Staff; Michael P. Scharf,
New England School of Law; and Frank C. Newman, Boalt Hall School of Law,
University of California at Berkeley.

REMARKS BY MONROE LEIGH*

As you know, the UN Security Council has established an international war
crimes tribunal for the former Yugoslavia. There is a great deal of controversy
about how it will be organized and carry out its functions. There have been criti-
cisms even of the basis on which it has been established. Some contend that it is
impossible for the United Nations to prosecute people for war crimes, including
the leaders of various factions, while at the same time trying to negotiate a peaceful
settlement to the dispute.

There are also vestiges of the Nuremberg process to consider. Let me briefly
review some of the criticisms of that process. Article 3 of the charges at Nuremberg
referred to violations of the laws of war established in the Hague Regulations of
1907 and the Geneva Conventions of 1929, These were the easiest to prove. Eight-
een of those so charged were found guilty and two not guilty. The next charge
was ‘‘crimes against humanity,”” intended to cover the ‘‘big guys’’ as well as the
““little guys.” This was criticized as ‘‘creating new law,”’ and in some quarters
has been considered invalid. Of the seventeen so charged, fifteen were convicted,
two acquitted, The next charge was that of crimes against the peace. This, too,
was criticized on the grounds that no particular treaty imposed individual criminal
sanctions and that this therefore was also new law. Finally, there was the conspir-
acy charge—perhaps the most controversial, at least in Europe, because it is
virtually unknown in the European civil law tradition.

REMARKS BY LARRY JOHNSON**

I have been asked to address the evolution of the statute and the tribunal itself.
Basically, the Security Council established this tribunal because of a sense of
frustration. Its previous calls to halt the atrocities and ethnic cleansing had gone
unheeded. These calls had begun as early—or as late—as July 1992. The role of
the NGOs and the media proved critical because they brought public pressure to
bear upon governments, and the Security Council reacted to pressure. It expressed
grave alarm at continuing reports of widespread violations of international humani-
tarian law within the territories of former Yugoslavia, including mass forcible
expulsions; deportation of civilians; imprisonment and abuse of civilians in deten-
tion centers; deliberate attacks on noncombatants, hospitals and ambulances;
impeding the delivery of food and medical supplies to the civilian population;

* Steptoe & Johnson, Washington.
** United Nations Office of Legal Affairs, New York.
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wanton devastation and destruction of property; and ethnic cleansing. The Secu-
rity Council demanded that all parties refrain from committing these violations of
humanitarian law. The Council reaffirmed the obligations of the parties to honor
the 1949 Conventions, but went on to say that persons who ordered or committed
grave breaches of the Conventions (later, this was extended to activities consid-
ered serious violations of international humanitarian law) were to be held individ-
ually responsible for such breaches.

Despite these resolutions, the atrocities continued. The Council responded by
establishing the ‘780 Commission”’ (from Resolution 780) in October 1992. Reso-
lution 780 asked the Secretariat to establish an impartial commission of experts
to examine and analyze information that had been submitted by governments and
other sources. This commission was to present its conclusions to the Secretary-
General and the Security Council. Conclusions were to be based on evidence of
grave breaches and other serious violations of international humanitarian law.
The commission’s report, delivered in early February 1993, concluded that these
atrocities were in fact occurring. It stated further that the establishment of an
international criminal tribunal would be consistent with the commission’s own
work.

Two weeks later, in late February, the Security Council decided in principle
(Resolution 808) that such a tribunal should be established. The Council requested
that the Secretary-General submit within sixty days a report on all aspects of this
matter. Another key factor in this Resolution was the inclusion of the ‘‘magic
language’’ of chapter VII—that this ongoing situation of atrocities constituted ‘‘a
threat to international peace and security.” It was thus at this point that the
Council flagged the possibility of taking enforcement action, since its previous
resolutions were not being observed. France took the lead in this campaign, to-
gether with the United States and the United Kingdom. The immediate goal of
the Secretariat was to produce a comprehensive, self-contained statute acceptable
to everyone, that would not have to go to any working group for laborious review,
article by article. What was wanted was something fast and effective; the need
for quick action, however, raised the issue of the legal basis for such a statute.
Normally, it would involve the drafting of a convention by governments, followed
by their normal acceptance and ratification procedures—a very time-consuming
endeavor.

It became quite clear in consultations that many members of the Security Coun-
cil believed this statute could be established by the Security Council itself as an
enforcement measure under chapter VII. Most immediately, the Secretariat had
to address applicable law, the tribunal’s structure and the statute’s legal basis.
Hiding in the background was the question of what role, if any, the General Assem-
bly should play in formulating the statute. In those sixty days, there was a basically
open-door policy: comments and suggestions were submitted by both governments
and NGOs. On May 3, the Secretary-General presented his report, which dealt
with all aspects. The Secretary-General himself decided that there would be no
options—that is, that the statute would be complete and self-contained. The main
point then was to try to get the applicable law right within the sixty allowed days
and to create a basically feasible structure. The Security Council did not discuss
the statute article by article. In the end, it adopted the statute without change
and without any detailed public discussion. Interpretive statements by various
countries (including the United States) were placed in the record.

The selection of the tribunal’s judges was accomplished through an electoral
process: They were nominated sui generis by the Security Council, which, in
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private meetings, had winnowed down a list of candidates to twenty-two. The
process then became a public one, with the General Assembly electing the eleven
Jjudges who would ultimately serve on the tribunal. This process was completed
by September 1993, and the tribunal met for its opening session in November. It
met again in February and adopted its rules of procedure and evidence.

APPLICABLE SUBSTANTIVE Law

By Jordan J. Paust*

The former Yugoslavia was a signatory to several relevant treaties, including the
United Nations Charter; the 1948 Convention on the Prevention and Punishment of
the Crime of Genocide; the 1949 Geneva Conventions and the 1977 Protocols
thereto; the 1966 Covenant on Civil and Political Rights; the 1984 Convention
Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punish-
ment; and the 1989 Convention on the Rights of the Child. Such treaty law remains
binding on the former nationals of the former state, either by formal declarations
of the new states or by general rules of state succession.

Additionally, several relevant rules of customary international law are binding
on all nations, and they remain obligatory for the former nations of Yugoslavia
as well. Today, such law includes the prohibition of genocide and war crimes,
criminal sanction responsibilities recognized in the Geneva Conventions, and
many of the basic rights of the human person evidenced in the 1966 Covenant on
Civil and Political Rights, including several due process guarantees for the ac-
cused. Thus, whether or not norms reflected in multilateral treaties retain their
applicability through their basis in relevant treaty law, several remain applicable
as customary international law and, indeed, as customary obligatio erga omnes.
The prohibition of genocide also is a well-recognized example of a peremptory
norm jus cogens. Several violations of fundamental human rights in times of armed
conflict or relative peace are also recognizably included; thus, jus cogens norms
reflected in the Geneva Conventions and the 1966 Covenant pertain as well. As
the Interim Report of the UN Commission of Experts recognized, ‘‘applicability’’
of fundamental human rights norms and the prohibition of genocide is further
assured by ‘“‘their character as peremptory norms of international law.”’

Although the Statute for the International Criminal Tribunal incorporates some
of these norms directly, each is relevant at least indirectly as international law
that can supplement the full meaning of the crimes identified in the Statute. Four
general categories of international crimes are listed: (1) “‘grave breaches’ of the
1949 Geneva Conventions; (2) other ‘‘violations of the laws or customs of war’’;
(3) “‘genocide’’; and (4) “‘crimes against humanity.’’ The report of the Secretary-
General on the Statute and Competence of the Tribunal noted that each of these
involves ‘‘rules of international humanitarian law which are beyond any doubt
part of customary law,” having stressed that such customary laws also include
the 1907 Hague Convention No. IV Respecting the Laws and Customs of War on
Land and the Annex thereto, as well as the Charter of the International Military
Tribunal (IMT) at Nuremberg.

Article 2 of the Statute of the tribunal contains a general list of grave breaches
of the 1949 Geneva Conventions, but the tribunal is directed to the conventions
by the phrase *‘acts against persons or property protected under the provisions

* University of Houston Law Center.
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of the relevant Geneva Convention.’” Thus, Article 2 used both the list of crimes
and the incorporation-by-reference approaches found elsewhere in international
criminal law. In case of any inconsistency, here or with respect to other crimes,
it is the evident intent of the Drafters to follow customary international law—a
law that remains as background for interpretive purposes in any event.

In a recent article in the American University Journal of International Law and
Policy,! 1 demonstrate how the Geneva Conventions apply to the international
armed conflict in Bosnia-Herzegovina; that common Article 3 is also applicable
as a minimum set of prohibitions and that breaches of Article 3 can reach the
‘“‘grave breach’ provisions of the Conventions; that other specific portions of
Geneva law are applicable, especially Articles 13 and 16 of the Civilian Conven-
tion; and that such law, as well as other customary international law, proscribes
genocidal ‘‘ethnic cleansing,” related strategies of forced starvation of civilians,
intentional attacks on civilians and civilian centers, and rape—especially rape
used as a tactic of war.

Article 3 of the Statute incorporates violations of the laws or customs of war.
It lists five general types of prohibition, but expressly covers all violations of the
laws of war and notes that the list is not exclusive. For this reason, the tribunal
should consider any law-of-war treaty ratified by the former Yugoslavia and, of
course, the customary laws of war more generally; these include violations of
customary Geneva law not amounting to ‘‘grave breaches’’ as such. As the 1956
U.S. Army Field Manual No. 27-10 affirms, ‘‘[e]very violation of the law of war
is a war crime.”” The competence of the tribunal under Article 3 is therefore broad
indeed.

Article 4 of the Statute provides that the International Tribunal ‘‘shall have the
power to prosecute persons committing genocide as defined in paragraph 2’
therein, which definition mirrors precisely that contained in Article II of the Geno-
cide Convention and, as the Secretary-General’s report notes, that considered
beyond doubt to have become part of customary international law. In this sense,
the Statute of the tribunal is another historic recognition of the elements of geno-
cide. Relevant U.S. legislation and attempts at reservations or understandings
during U.S. ratification of the Genocide Convention are still completely opposed,
and they certainly should be ignored by the tribunal.

Article 5 of the Statute attempts to reflect customary law documented in the
Charter and the Judgment of the Nuremberg Tribunal concerning ‘‘crimes against
humanity,”” but it is notably imperfect. In the Nuremberg Charter, two basic types
of crimes against humanity were listed: (1) those involving *‘acts committed against
any civilian population’’; and (2) ‘‘persecutions on political, racial or religious
grounds’’ (IMT Charter, art. 6(c)). The same two categories appear in the 1950
Principles of the Nuremberg Charter and Judgment adopted by the International
Law Commission (ILC), and there were two categories in the Tokyo Charter.
Article 5 of the Statute changes the Nuremberg phrase ‘‘committed against’”
(which, in the 1950 ILC Principles, reads ‘‘done against’’) to “‘directed against,’’
a phrase that may require a slightly higher threshold of mens rea; and it adds
three relevant acts (“‘imprisonment,”” “‘torture’’ and ‘‘rape’’), although each is
most likely covered by the Nuremberg phrase ‘‘other inhumane acts.”’

What is strange, however, is that Article 5 of the Statute fuses both types of
crimes against humanity into one, thus attempting to change what the Secretary-
General expressly recognized as customary international law found in the Charter

19 Am. U. J. INT'L L. & PoL’y 499 (1994).
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of the IMT. Instead of being a separate category of crimes against humanity, as
they were under the Nuremberg and Tokyo Charters, “‘persecutions’’ of individu-
als or groups must also be ‘“‘directed against any civilian population’’ to be covered
by the Statute and, thus, within ‘‘the power’’ of the International Criminal Tri-
bunal. It is evident, therefore, that in addition to a jurisdictional competence con-
current with, but secondary to, that of the Tribunal (under Article 9 of the Statute),
states retain an exclusive competence over certain crimes against humanity involv-
ing persecutions of individuals or groups that are not “‘directed against any civilian
population.”” This gap in coverage could be covered by an amendment to the
Statute, and it should be addressed by those drafting the Statute for a permanent
International Criminal Tribunal.

Finally, Article 7 of the Statute lists and incorporates customary individual
responsibility for both principals and complicitors, noting the normal lack of immu-
nity for officials and those who receive illegal orders.

MR. LEIGH: Is there a conspiracy charge in the Statute?

ProFESSOR PAUsT: There is no general provision in the Statute for a conspiracy
charge per se. However, the Statute allows the prosecution of those who
“‘planned, instigated, ordered, committed, or otherwise aided and abetted’’ in
criminal offenses, and Article 4 does address conspiracy to commit genocide. In
this sense it is different from Nuremberg.

REMARKS BY CHRISTOPHER L. BLAKESLEY*

Let me begin my discussion of the procedural aspects of the War Crimes Tri-
bunal by noting that the Tribunal is walking a tightrope. One possibility it faces
is that no one will be prosecuted because the rules could be so difficult that their
requirements cannot be met. At the other extreme, there is the possibility of a
rush to justice—a kangaroo court or a railroad job. Another resulting problem
would be convictions of lower echelon soldiers only, where no officers are prose-
cuted. Noting that the Nuremberg judges faced a similar tension, Justice Jackson
observed:

We must never forget that the record on which we judge these defendants is the
record on which history will judge us tomorrow. To pass these defendants a poi-
soned chalice is to put it to our lips as well. We must summon such detachment
and intellectual integrity to our task that the trial will commend itself to posterity
as fulfilling humanity’s aspirations to justice.!

The rules of procedure adopted by the current War Crimes Tribunal are an interest-
ing mixture of common law and civil law approaches to criminal trials and investi-
gations. The problem seems to come at the point at which those two systems
meet. The critical question is whether the judges, the prosecuting attorneys and
the defense attorneys understand the essence of a given procedural rule that has
its source in a foreign system.

The possibility of cross-examination is an example. Cross-examination is al-
lowed—I was astounded to find this out when I read the rule. The Statute itself
calls for the right to confront, or have confronted, the witnesses against you. The

* Louisiana State University Law Center.

1 Justice Robert A. Jackson, Chief Counsel for the Prosecution in the Nuremberg trials, Opening
Statement, delivered Nov. 20, 1945, quoted in TELFORD TAYLOR, THE ANATOMY OF THE NUREMBERG
TriaLs: A PERsoNAL MEMOIR 167-69 (1992). See detailed analysis of this whole subject in Christopher
Blakesley, Obstacles to the Creation of a Permanent War Crimes Tribunal, 18 F. WorLD AFF. 77
(1994).
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a conservative approach was to take the position that the Security Council could
establish a tribunal, and that it would be binding on all states as long as that
tribunal was implementing existing law. Of course, it is a matter of judgment as
to what one considers existing customary law to be. This chapter VII context
must be borne in mind in the future. Various interpretive statements by the United
States, France, Britain, Russia and others in the Security Council took some issue
with the idea that this tribunal would have absolute primacy. Certainly the Chinese
and the Brazilians raised very basic reservations concerning the competency of the
Security Council to establish such a tribunal pursuant to chapter VII enforcement
mechanisms. The Chinese in particular insisted that this whole endeavor violated
the basic principle of state sovereignty. But, when the time came to vote, all fifteen
hands went up, and they went up high. In the prevailing political environment, and
in spite of reservations, in spite of unhappiness with the statute from political,
legal or technical points of view, it would not have been wise to have indicated
some hesitancy about going after people who have committed such crimes. The
Islamic Conference was very much in favor of this statute; it was not simply a
project of the French, British and Americans. The Islamic Conference was whole-
heartedly in favor of acting quickly and expeditiously.

As to how to get this going, I want to echo what Frank Newman said: This is
not Nuremberg. This is not a victor’s tribunal, and that has a down side: It does
not have its hands on the people implicated—the accused are not in its custody.
Nuremberg for the most part did not have that problem. Also at Nuremberg there
was a lot of documentary evidence. The Axis powers maintained files indicating
just about everything they ever did. So at Nuremberg there was no problem in
securing written evidence. The current situation does not offer the same pool of
written evidence. Using only oral evidence could mean Muslim women testifying
to rape in open court, and this is not an inviting thought for them. So there are
serious problems that will have to be addressed.

As to how to set up the Tribunal: The prosecutor, as Mr. Leigh indicated, was
a Venezuelan appointed by the Security Council in December. Within several
months, he resigned. Before resigning, he recommended the appointment of a
deputy prosecutor. This deputy, from Australia, took office on February 17 and
is coordinating with the 780 Commission in Geneva on how they can turn over
the evidentiary information they have collected to date. This has led to a new
problem: funding. Those of us who are lawyers—and especially human rights
lawyers—may think this Tribunal is a wonderful idea. But if you deal with adminis-
trative and budgetary people, they ask, ‘““Why are you paying these judges this
amount of money?’’ ‘“Where are your cases, and where are your defendants?’’
‘‘How can we justify spending this money?’’ After one presentation before a UN
budgetary committee, at which the groundbreaking importance of this Tribunal
for international law was stressed, one administrative official’s first question was,
*‘Will these prisoners be traveling business or economy class?’’ The Secretary-
General originally requested a two-year budget of approximately $30 million. He
was given $5.5 million for six months, and that ends in June. The Secretary-
General has requested the balance of the original sum for the remaining year and
a half, and the budgetary committee will most likely give us money for another
six months—another $5.5 million. This makes it rather difficult for a prosecutor
to go out and hire tenacious investigators and deputy prosecutors. So I appeal to
you, when you go back to your communities, to support this Tribunal, because
there may well be some negative comments in the press (the same press that
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helped to create the Tribunal in the first place). In order to give this Tribunal life,
we need to give it some time and some money.

OpEN DIscussiON

ErikA B. ScHLAGER:* What, if anything, in past UN practice can guide the
Tribunal, and if necessary the Security Council, as they seek to enforce the orders
of the Tribunal, particularly the order to surrender certain defendants to the judi-
cial process?

Mr. JouNnsoN: Not very much. I do not want to go into the question of the
Security Council attempting by chapter VII resolution to force Libya to turn over
the individuals suspected in the Lockerbie bombing, but that’s the way it might
go if the Tribunal had difficulty with a recalcitrant state. Were a state to prove
resistant to turning over suspects to the Tribunal, it would report this to the Secu-
rity Council. The Council in its wisdom would then decide how to enforce the
order. But there is very little practice in this particular area of trying to force a
state to surrender persons.

BryaNn MacPHERSON:** Professor Blakesley, if prosecutions are limited to
the superiors who directed the crimes, is there not a danger that the lower level
defendants (generally Serbian soldiers) might be tried by Bosnian courts that would
be biased against them?

ProFESsOR BLAKESLEY: I did not mean to suggest that the prosecution be
limited to those who gave the orders. I only suggested that this might be a workable
approach in terms of protecting the victims or witnesses in certain situations.
There are already rules that provide for nations to prosecute. It’s just that this
Tribunal has primacy. Furthermore, if the Tribunal finds that a national prosecu-
tion was either too harsh and unfair, or on the other hand was too lenient, the
Tribunal may be able to refer the case to the Security Council, suggesting a sanc-
tion upon that nation.

Professor Paust: To supplement that, the Tribunal under Article 9 of the Stat-
ute has primacy—the authority at any time to “‘pull out™ the prosecution of a
defendant from a nation-state. Already Germany has arrested an accused. I don’t
know if the Tribunal will exercise its primacy over Germany, or whether it would
be politically wise to do so. But that is up to the Tribunal. This Tribunal is unusual
also because it has the power of the Security Council behind it as a chapter VII
Tribunal. That means that it has the power to compel witnesses, to compel the
production of evidence, to compel the production of the bodies of reasonably
accused persons. These are very significant powers. They will probably be lacking
in a permanent international criminal tribunal failing treaty agreements stipulating
such broad powers.

Epwarp M. Wise:*** I am concerned about the continuity problem that may
evolve between the Tribunal’s cases. What is most horrendous about these crimes
is their systematic quality, yet people have been talking as if individual defendants
will be on trial. There appears to be no conspiracy charge. Regarding the possibility
of trying the higher-ups, you still have to prove the crime of which they’re allegedly
an accessory. Yet because there is a right to confrontation—which suggests that
all the evidence will be oral because it’s not documentary—in every case the same
things will have to be gone through over and over again. Has there been any
thought given to carrying evidence forward from one trial to another?

* Counsel for International Law, Commission on Security and Co-operation in Europe, Washington.
** President, Washington Chapter, World Federalist Association.
**+*+ Wayne State University Law School, Detroit.
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Mr. LEpPER: Your question blends in with the discussion of whom the Tribunal
will likely target. When we proposed a rule of limited immunity—a plea bargaining
provision—we did so because we felt that on the basis of the kind of evidence
available, and of the 780 Commission, this would most likely be a reverse Nurem-
berg situation, where it would be necessary to start with the guards in the prisons
whose names and faces were recognizable to the victims, and work our way up.
We wanted to provide for some limited immunity so that we could get the ‘‘big
fish.”

As far as the conspiracy charge is concerned, I think the statute and the rules
of procedure are written broadly enough to allow us to prosecute conspirators.
We could prosecute complicitors for aiding and abetting, and superiors on the
grounds of command responsibility (for having given the orders). I think that there
will be much evidence applicable to many different trials, and that this core of
evidence will be used for a number of different prosecutions. There is a very
complicated web of conspiracy here that implicates a lot of people.

Jon M. van DykEe:* Is it the view of the United States that the 1977 Geneva
Protocols are customary international law?

Professor ScHarr: The United States does not completely accept this proposi-
tion. But the facts that Yugoslavia was a party to the Protocols and that Bosnia
succeeded to them were seen as determinative in the Bosnia situation. It is there-
fore considered fair to apply the Protocols to violations occurring there, whether
or not the Protocols reflect customary international law.

SHERYLN ApLE:** We hear much about the broad range of sexual assaults
against both male and female victims. Are there any specific elements necessary
to qualify as rape?

Mr. Lepper: This poses a problem because the precise elements of rape have
not been established yet for purposes of the War Crimes Tribunal. To date, the
Tribunal has simply established that consent is not a defense.

BeniamiN B. FERENczZ:***  As a former Nuremberg prosecutor, I was one of
the first to work in the area of war crimes for the U.S. Army. Please allow me
to comment on certain points not raised today: (1) Consider the consequences of
inaction. Failure to punish crimes encourages criminality. The world community
cannot be paralyzed by fear or complexity. The trials will be fair. The United
States and others will see to it. (2) The Security Council has power now to obtain
the arrest of accessories and the production of documents and evidence. (3) Resti-
tution and compensation models can be found in the German Government prece-
dents since World War II. (4) This Tribunal must be a step toward a permanent
international criminal court to close the gap in the world legal order. Crimes against
humanity are not limited to the territories of the former Yugoslavia. They continue
everywhere and must be stopped now.

TERRY COONAN****
Reporter

* University of Hawaii School of Law, Honolulu.
** LL.M. candidate, New York University School of Law.
*+* Pace Peace Center.
**++ Urban Morgan Institute of Human Rights, University of Cincinnati Law School.
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