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Many law schools do not allow writing faculty to teach outside of
that genre although, like tyro assistant professors, most commence
their teaching careers with years of experience in practice and
many bring the additional benefits of advanced degrees such as
LLM.s, M.A'’s, and Ph.D’s. As one commentator noted,

[Being denied the opportunity to teach outside of legal
writing] can retard future academic opportunities. As regular
tenure-track faculty, visitors, and even adjuncts who teach
non-LRW courses increase their repertoire of course offerings,
they increase their human capital value, since they learn more
about the pedagogy of teaching various types of courses and
learn more about the subject matter they are teaching . . . .
They gain exposure to a wider range of topics that might
spark their interest in scholarship.!?

When discussing the employment terms and the attendant
prestige of writing professors, it is vital to emphasize that the
disparate contractual treatment of legal writing professors occurs
with the knowledge and, indeed, the express approval of the
American Bar Association, the institution of legal professionals
entrusted to set the standards for both minimal excellence and
ethical practice that all law schools must maintain to be accredited
academies of legal education. Through a series of promulgated
“Standards,” the ABA announces the criteria necessary for
accreditation.’® The ABA Standards applicable to legal writing
faculty merely state:

(a) A law school shall establish and maintain conditions
adequate to attract and retain a competent faculty

are addressed as “professor” at St. Thomas. Their names, however, are not listed with other
professors under the heading “School of Law Faculty.” Rather they are enumerated
separately under the designation, “Legal Writing Faculty.” See ST. THoMAS UNIVERSITY SCHOOL
OF LAw CATALOG 61-62 (1999-2000).

125. Airigo, supra note 2, at 146 (footnote omitted). According to the 2000 Survey,
supra note 97, at question 85, of 124 responding schools, 25 (20%) do not allow writing
professors to teach any course but first-year legal writing and 37 (30%) permit writing
professors to teach upper level writing, but no “substantive” courses. Thus, about 50% of
schools do allow writing teachers to teach outside of that discipline, although 41 limit such
teaching to summer sessions. A significant number of schools do not pay writing teachers
full-time faculty rates for such additional work.

126. “Since 1952 the [ABA’s] Council of the Section of Legal Education and Admissions
to the Bar has been approved by the U.S. Department of Education as the recognized
national agency for the accreditation of professional schools of law . . . . The Standards
describe the requirements a law school must meet to obtain and retain ABA approval.” ABA
Standards, Forward (visited Aug. 19, 1999) <http:/www. abanet.org/legaled/Foreword.html>.

HeinOnline -- 39 Dug. L. Rev. 360 2000-2001



2001 A Plea for Rationality and Decency 361

(d) Under Standard 405(a), law schools employing full-time
legal writing instructors or directors shall provide
conditions sufficient to attract well-qualified legal writing
instructors or directors.?’

One need not have completed a year of legal writing to
immediately recognize that Standard 405(d) provides neither
specific benefits nor protections for writing teachers and certainly
does not encourage trappings of respect such as tenure, multi-year
contracts, professional level salaries or a meaningful voice in the
governance of the law school community. Indeed, the plain
language of Standard 405(d) requires virtually nothing on the part
of law schools. Even under the adverse employment conditions
attending most legal writing programs, the joy and fulfillment of
teaching, the opportunity to conduct scholarly inquiry, the respect
those outside the academy accord to anyone who teaches law and
the unrelenting pressure of full-time law practice make positions in
legal writing sufficiently attractive to lure not just “well-qualified”
but exceptionally well-qualified writing faculty. Law schools, then,
may impose the unkind employment conditions above described
with complete professional impunity.’?® In this way, the ABA
underscores and legitimizes the prevailing institutional prejudice
that legal writing faculty are not to be accorded the dignity, respect

127. ABA Standard 405(a), (d) (visited Aug. 19, 1999) <http://www.abanet.org/legaled/
chapter4.html>,
128. By arresting contrast, Standard 405(c) accords significant security to the clinical
faculty, the other class of full-time teachers routinely denied tenure-track status:
A law school shall afford to full-time clinical faculty members a form of security of
position reasonably similar to tenure, and non-compensatory perquisites reasonably
similar to those provided other full-time faculty members. A law school may require
these faculty members to meet standards and obligations reasonably similar to those
required of other full-time faculty members . . . .
ABA Standard 405(c) (visited Aug. 19, 1999) < hitp:/www.abanet.org/legaled/chapter4.html>.
The ABA has explicated and fortified this provision with Interpretation 405-6 that includes
the important admonition that contracts for tenure may only be revoked for “good cause.”
ABA Interpretation 4056 (visited Aug 19, 1999) <http://www.abanet.crg/legaled/
chapter4. html>. Along similar lines, ABA Interpretation 405-8 states, subject to limited
exceptions that “[a] law school shall afford to full-time clinical faculty members an
opportunity to participate in law school governance in a manner reasonably similar to other
full-time faculty members.” ABA Interpretation 405-7 (visited Aug. 19, 1999) <hitp:/
www.abanet.org/legaled/chapterd. html>. Legal writing, by contrast, receives no similar
encouragement from the ABA. No extant provision demands that writing faculty be
afforded job security or allowed meaningful participation in governing the law school.
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and opportunities due all other full-time faculty members.!2?

B. Ridicule

In addition to poor terms of employment, writing teachers are
subject to ridicule and deprecation. Professor Arrigo caustically
observed that law schools justify the poor treatment of writing
faculty and the limited resources allotted to writing programs “by
denigrating LRW as a field of legitimate academic interest and, by
implication, criticizing and belittling anyone [who] finds the field
worthy of her full personal attention.”’3® One writing professor,
preferring anonymity, recounted, “I did not realize that writing
instructors are not real people. The dean and faculty seem to go
out of their way to denigrate and exclude us . . . . Many of the
faculty do not even bother to learn our names.”!3!

129. As of this writing, the ABA has published proposed revisions to Standard 405
which, if adopted, would accord legal writing teachers scarcely more protection. Proposed
Standard 405(b) states:
(b) A law school shall have established and announced policies designed to afford
full-time faculty members, including clinical and legal writing faculty, whatever
security of position and other rights and privileges of faculty membership as may be
necessary to (i) attract and retain a competent faculty, (ii) provide students with a
program of legal education that satisfies the requirements of Chapter 3 of these
Standards, and (iii) safeguard academic freedom. The form and terms of security of
position and other rights and privileges of facuity membership may vary with the
duties and responsibilities of different faculty members.

Proposed ABA Standard 405 (b) (visited Aug. 19, 1999) <http://www.abanet.org/legaled/

chapterd html>.

Significantly, the standard does not prescribe that writing and clinical faculties be treated
alike or substantially alike. Indeed, the ABAs Interpretation 405-2, discussing Proposed
Standard 405(b), holds that “[a]ttraction and retention of competent clinical facuity
members presumptively requires a form of security of position, appropriate opportunities to
participate in law school govermance, and other rights and privileges of faculty membership
that are reasonably similar to that provided to full-time non-clinical faculty members.”
(Emphasis added). Interpretation 4052 then details the substantial protections afforded by a
“separate tenure track” or “renewable long-term contracts.” Legal writing faculty are nowhere
mentioned in any of the Interpretations and there are no ABA statements requiring, urging or
even suggesting that writing programs should include a tenure-track equivalent, rolling,
long-term contracts, salaries based upcn the work performed or votes at faculty meetings. It
may be preswmed that even if enacted, the revised Standard 405 will dispense frigid comfort
to writing faculty.

130. Arrigo, supra note 2, at 143.

131. SECOND DRAFT, LEGAL WRITING INSTITUTE 6 (Mar. 1994); see also, e.g., Mary E. Gale,
Legal Writing: The Impossible Takes a Little Longer, 44 AiB. L. Rev. 298, 317-18 (1980)
(“Nearly everyone who writes about legal writing duly records faculty disdain for the subject
matter and administrative dislike of the expense.”). Even tenure-track faculty who might be
supportive or who harbor no overt hostility to writing faculty tend to be condescending.
“Non-LRW instructors frequently make comments like, ‘You know, I have no idea what you
people do over in the legal writing department.’ When asked, ‘Would you like to know,
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The derision by faculty and administrators certainly is well
known to law students, thereby undermining the authority and
respect writing professors bring to their classrooms. Faculty have
been known to advise their students that legal writing is relatively
unimportant and should not be taken seriously as contrasted with
“substantive courses.”'® Disrespect from the faculty and
administration, coupled with observable discrepancies of status,
send a resolute message that students need not accord their writing
professors the same regard as they do other faculty.

This disparagement and low esteem severely limit the likelihood
for advancement when writing faculty attempt to seek tenure-track
teaching positions within or outside their law schools. Indeed, the
experience acquired from teaching legal writing may be detrimental
in the greater teaching market. Hiring committees often consider
writing professors poor candidates for tenure-track on the
fallacious presumption that only lackluster, if not inferior, teachers
would consent to be writing instructors.!®® The prejudice attached
to teaching legal writing often is a bar too high to hurdle in the job
market.!3

C. Undue Criticism

Because writing programs are held in low esteem and writing
faculties are deemed unworthy of respect, programs and teachers
are subject to attacks and criticisms by faculty and students, alike,
that would never be tolerated if directed at tenured or tenure-track
professors.’® When faculty and administrators denigrate the
importance of legal writing as a curriculum and writing professors
as professionals, students respond to such indicia of disrespect.
They feel free to criticize legal writing for any number of perceived
deficiencies.

The propensity for disparagement is intensified because of the
singular structure of the legal writing course. Unlike most law
school courses that test students via one examination at the end of
the semester, a sound writing program consists of numerous
graded assignments of increasing degrees of complexity. Students

because I'd be happy to tell you?, a common reaction includes glazed eyes and rapid
retreat.” Arrigo, supra note 2, at 178.

132. Arrigo, supra note 2, at 143 & n.117.

133. See, e.g., Elyce Zenoff & Jerome A. Barron, So You Want to Hire ¢ Law
Professor?, 33 J. LEGaL ‘Epuc. 492, 503 {1983).

134. See Lee, supra note 99, at 490; Arrigo, supra note 2, at 147, 175.

135. Arrigo, supra note 2, at 159.
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receive their first law school grades in legal writing — long before
facing the rigors of in-class examinations — and for many students
those grades are an unpleasant shock. Most students, even those
who excelled in college, receive “Cs” or “Bs” in legal writing,
possibly the first such grades they have seen in years. For some
students, the demands of numerous and difficult assignments
coupled with the dismay of receiving less than exemplary grades
generates a degree of discontent, even hostility, towards legal
writing faculty. Although many students accept grades and
accompanying detailed assessments of their work with grace and a
professional interest in improvement, others become angry,
confused, and even resentful. Rather than accept their own need to
improve, they blame the quality of instruction.

Indeed, the entire first year curriculum often confuses and
frustrates students. It usually is not until near the end of the first
or second semester that students begin to comprehend the difficult
concepts included in contracts, torts and other introductory
courses. During the weeks before the onset of final examinations,
most students are nervous, unsure that they are comprehending
any of their course of study. Along with this apprehension comes
challenging, time-consuming and utterly unfamiliar types of graded
assignments from the legal writing faculty. Wishing for a vulnerable
target of authority upon which to vent their anxiety, students often
direct the accumulated hostility of the entire semester toward the
only teachers from whom they have received grades, and who, by
coincidence, are the least prestigious faculty, thereby all the more
accessible as scapegoats. Thus, writing professors absorb the brunt
of student bewilderment and disorientation that is inherent in
introductory legal studies.!3¢

As disheartening as a culture of student criticism may be, more
dismaying is the propensity of faculty and administration to
uncritically accept student grievances about writing programs and
professors. Faculty and deans will bring to directors of writing
programs students’ complaints in a confrontational and accusatory
manner indicating their presumption that the students must be
right. Tenure-track faculty often are willing to accept students’

136. This is not to imply that students do not ever have valid complaints about writing
programs or those who instruct them. Of course, programs are imperfect and writing
professors are hardly flawless, just as one might say for “doctrinal” courses and tenure-track
faculty. The point simply is that there is nothing innate about the quality or the import of
either writing programs or writing professors to presume that the amount of criticism that
often occurs is deserved.

HeinOnline -- 39 Dug. L. Rev. 364 2000-2001



2001 A Plea for Rationality and Decency 365

complaints that legal writing is inadequately taught and to express
that opinion to other faculty and to administrators.!*” By contrast,
tenure-track faculty tend to dismiss or minimize similar grievances
when expressed against one of their own.!®

At most law schools, the formal legal writing program is taught
only during the first year after which intense training in research
and writing ceases.'®® Writing programs, then, tend to be judged on
the rather unrealistic basis that if students are not significantly
adept at research and writing by the end of the first year, the
writing program and its instructors are at fault. Thus, faculty with
scant if any appreciation of legal writing pedagogy and the
demands of teaching in that arena will pointedly criticize aspects of
legal writing programs on the mistaken presumption that legal
writing is a simple skill the teaching of which requires little talent,
depth or experience. In sum, unlike “substantive” courses, any
weaknesses in writing programs become emblematic that the
program is structurally unsound, that the writing professors are
inept, or both. Compliments, by contrast, tend to be dismissed as
atypical.!0

137. Arrigo supra note 2, at 159 (“Complaints about LRW teachers were sometimes
treated as valid by an administration likely to minimize identical complaints about a
doctrinal professor.”). A tenured professor once asked me why citation form is not taught in
legal writing. I assured him that we spend plenty of time on that rather technical matter and
asked him why he thought we did not. He said that one of his students had written a
seminar paper with terrible citation form on simple sources such as judicial opinions. The
student told the teacher that he had not been taught how to cite judicial authority during
first-year legal writing. [ was staggered that the tenured professor would simply accept the
student’s obviously unlikely excuse that his carelessness was due to the legal writing
program’s failure to instruct on citation form. If within that seminar paper the student had
misstated the Parole Evidence Rule, surely the professor would not accept as an explanation
— “My contracts teacher never taught that Rule.”

138. See Arrigo, supra note 2, at 159. Tenure-track professors might even take
complaints as an emblem that they are doing their jobs, opining that students always
complain when a course is challenging, the teacher is demanding and the material is
unfamiliar. If students were quiet and happy, one might suspect that the teachers were
“spoon feeding” the lessons, simplifying the curriculum and otherwise making the first year
too easy. Whatever the merits of such arguments, rarely are they used to dispel students’
criticisms of legal writing.

139. Rideout and Ramsfield, supra note 110, at 77-78.

140. For instance, one tenured professor came to me with certain complaints she “had
heard” about the teaching effectiveness of one of the writing professors. I noted that I
happened to have judged all of the moot court arguments performed by that professors’
students. Along with the numerous guest judges, I found the students’ presentations well
reasoned and sophisticated. The tenured professor scowled and waived away my point,
“Students always do well at moot court.” As this professor should have acknowledged, a
writing teacher’s class of students can only do well during moot court arguments if they
have been properly trained in legal analysis and oral advocacy.
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D. Exploitation of Writing Faculty

Consistent with the foregoing is the fourth form of
discrimination, schools often exploit writing professors by assigning
them additional work without added compensation, enhanced job
security, or even thanks. Professor Maureen Arrigo described the
pattern:

Without institutional power available for self-protection,
teachers may find themselves assigned by default to undertake
special challenges for which they are not specifically qualified,
trained, or compensated . . . .

Not only does this work of LRW instructors have an
institutional financial payoff [by imposing on writing faculty
extra responsibilities that otherwise would have to be assumed
by hiring more professional staff], it also has an emotional
payoff that enables faculty and administrators to take partial
credit for things they are not actually doing . . . . [The] faculty
and administration are likely to take credit for the students’
sense of contentment — “look what a great job WE are doing
for our students.”'4

Professor Arrigo discussed adding to writing faculty duties. Let
me add another example. The St. Thomas program consists of
three rather than two mandatory semesters of legal writing and
analysis. In addition to a traditional first-year curriculum,'¥? during
their second semester of their second year, St. Thomas students
take a required “advanced” course designed both to hone the
abilities acquired during the first year and to introduce additional
aspects such as client letters, complaints, answers, discovery
matters, trial-level motions and settlement negotiations.

Formerly, the second-year class was taught by adjuncts —
practitioners from the Miami area. During the Fall 1997 semester,
certain senior faculty members objected to having adjuncts teach a
required course. The writing professors recognized the sound
pedagogy of taking the course out of the hands of adjuncts even
though many were quite capable instructors. However, we

141. Arrigo, supra note 2, at 16566 (quoting Susan J. Adams, ‘Because They're
Otherwise Qualified: Accommodating Learning Disabled Law Student Writers, 46 J. LEGAL
Epuc. 189, 207-08 (1996) (footnotes omitted, capitalization of the word “WE” supplied).

142. The familiar organization of the predominant first-year writing course is set forth
at notes 181-85, infra, and within the accompanying text.
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requested the hiring of one or two more writing professors because
of the increased work load.

The Dean agreed that full-time faculty are more appropriate but
refused to increase the number of full-time writing teachers.
Rather, he sent word to the writing faculty that they would teach
the extra course without compensation or their contracts would
not be renewed. Thus, prior to the sudden reorganization of April
2000 described at the outset of this article, the writing professors
instructed an additional two-credit, required writing course, with no
increase in salary, no additional job security and not even a
begrudging “Thank you.” I cannot imagine the customary workload
of tenure-track professors being substantially increased without
significant added compensation or other comparable benefits.!4

E. The Relatively Powerless Legal Writing Director

The fifth form of disparate treatment affects directors of writing
programs. Granted, directors have somewhat more prestige than
other writing teachers, are somewhat more likely to be
tenure-tracked and receive better salaries than the professors they
supervise.'¥ However, as Professor Jan Levine cautioned, “Although
[one] . . . may think that a program’s director has power, this
power is often illusory, and power is always relative.”'¥> A director
may be held responsible for the problems emanating from legal
writing, but may have no authority to effectuate the pedagogical
and administrative changes needed to alleviate the adverse
conditions. 46

FE  Sex Discrimination

The foregoing five modes of discrimination concern the.adverse

143. Indeed, recently a St. Thomas professor had to take an unexpected semester
leave. Other tenure-track faculty who had prepared and, in fact, were teaching the very
courses during that semester were assigned to conduct the absent teacher’s classes. These
faculty were paid sizeable bonuses for handling an extra class for which they did not have to
engage in any substantial extra preparation. Similarly, during the Spring 1999 semester, along
with his usual courses, a tenure-track professor obtained the Dean’s permission to teach the
First Amendment. Not only did the professor have the pleasure of expanding his teaching
experience into a new area of a field that he loves, but he was paid a generous stipend
amounting to nearly a third of the salary paid to junior legal writing professors.

144. See Levine, supra note 97, at 1106.

145. Id.
146. Id. at 1062-63; see also, e.g., Arrigo, supra note 2, at 181-82 (“The non-tenure-track
LRW program director is likely to fit the powerless leader paradigm . . . . Besides being

isolated, she can be rendered less effective by her lack of institutional status.”)
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contractual terms and general derision routinely exacted upon legal
writing faculty based on their status as legal writing faculty. Before
addressing the merits of the purported justifications for the second
class citizenship of writing faculty, one other form of disparate
treatment should be mentioned — sex discrimination. In fact, sex
discrimination apparently explains much of the initial and, perhaps,
continuing motivation for the shameful treatment accorded to legal
writing.

As addressed by Professor Arrigo in her alarming and compelling
article Hierarchy Maintained: Status and Gender Issues in Legal
Writing Programs,” from their inception, legal writing programs
have been staffed predominately by women — a reflection certainly
more of discriminatory stereotyping than respect.!*® Strikingly, the
tendency towards sequestering female law professors into legal
writing programs is no remnant of a distant past. To the contrary,
as Professor Arrigo noted, according to a 1994 survey, the vast
majority of law schools’ writing programs “were staffed by more
than 50% females.”*® Indeed, “the disproportionately high
percentage of women in LRW may have increased over time” as
evinced by a 1992 survey that “showed that only 58% of the 78
schools responding had programs that were more than 50% staffed
by women.”!50

For Professor Arrigo, as well as other commentators,!® this is
evidence of irresponsible typecasting if not blatant animus:

It may be that LRW work shares a characteristic common to
work generally assigned to women — that is, the work comes

147. See Arrigo, supra note 2.

148. See id. at 11821, 149-50, 160-62. See also, e.g., Levine, supra note 112, at 1074.

149. Specifically, according to the 1994 survey conducted by the Legal Writing Institute,
“75% of the 115 schools that responded were staffed by more than 50% females. Forty-one
LRW programs were staffed by between 51% and 75% females; forty-three of the programs
were staffed with between 75% and 100% females.” Arrigo, supra note 2, at 120 (emphasis
added) (footnotes omitted).

150. Id. at 120-21 (footnotes omitted). These figures are remarkable when contrasted
with the low percentage of women in more prestigious, tenure-track law professorships.
Although many schools have made sincere efforts to increase the gender diversity of their
faculties, a 1996 ABA report “demonstrate[s] that women held 28% of faculty and
administrative positions in law schools but only 16% of the tenured law school jobs.” Arrigo,
supra note 2, at 119. It appears that women are disproportionately ushered into legal writing
positions as contrasted with their numbers in “substantive” law positions.

151. Ses, e.g., Richard H. Chused, The Hiring and Retention of Minorities and Women
on American Low School Faculties, 137 U. Pa. L. Rev. 537, 552 (1988); Pamela Edwards,
Teaching Legal Writing as Women's Work: Life on the Pringes of the Academy, 4 Cardozo
WoMen's LJ. 75 (1997); Mairi N. Morrison, “May It Please Whose Court”: How Moot Court
Perpetuates Gender Bias in the “Real World” of Practice, 6 UCLA WoMEN's LJ. 49 (1995).
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to be viewed as a “support” function of the “real work” being
done by men; it may even be viewed not as “work” at all, but
as “behavior” reflecting essential characteristics of women.
Once the work has been thus essentialized, the “work”
becomes invisible and either under-compensated or not
compensated at all.

. . . An essay by University of California Professor Cynthia
Tuell entitled “Teaching as Women's Work,” reveals parallels
between the treatment of composition teachers and that of
LRW teachers. Professor Tuell points out that composition
teachers are not considered “normal” or “real” faculty. Rather,
the course is a service course; thus, its teachers are
tantamount to university “handmaids.” As handmaids or
housekeepers, the composition teachers clean up the comma
splices, organize student discourse, and generally “unclutter”
the students’ writing so that the literature professors can be
provided with papers that are well written and no trouble to
read. No authority is needed for the proposition that
housework commands neither respect nor high wages.152

Prof. Arrigo’s eloquent analysis supports the assertion that many
legal writing programs have been and perhaps remain bulwarks of
sex discrimination through which, by deliberation, tradition or
happenstance, law schools continue to effectuate adverse
contractual terms and other indices of prejudice.!s

IV. THE PURPORTED JUSTIFICATIONS FOR THE DISPARATE TREATMENT OF
LEGAL WRITING FACULTY

To determine if the distinctly discordant terms of employment

152. Arrigo, supra note 2, at 160-62 (discussing CYNTHIA TUELL, COMPOSITION TEACHING
AS “WOMEN's WORK': DAUGHTERS, HANDMAIDS, WHORES, AND MOTHERS, in WRITING OURSELVES INTO
THE STORY: UNHEARD VOICES FrRoM CoMPOSITION STUDIES 123 (Sheryl I. Fontaine & Susan Hunter
eds., 1993) (other citations and footnotes omitted).

1563. Perusal of the 2000 Survey, supra note 97, Appendix A, intimates that sex
discrimination may still be endemic among writing programs. For instance, the average 12
month salary of female writing directors ($73,171) is 86% of the average salary for male
directors ( $84,817). Similarly, the average 9 month salary for female directors is ($70,480)
77% of the male average ( $91,182). More specifically, female directors with 0-5 years in their
directorships averaged $66,411, 79% of the $83,786 average salary made by male directors
with 0-5 years in their directorships. Women with 6-10 years in their directorships average
$70,617, 80% of the $88,250 averaged by similarly situated male directors. The data further
indicate that male directors, more than female directors, (1) are likely to be allowed to teach
other courses, (2) are substantially better paid for teaching additional courses, (3) are
allowed to vote at faculty meetings, and (4) are titled “professor.”
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