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public musical performances that would
be exempt under subsection (A) would
also be exempt under the safe harbor of
subsection (B). Thus, if the subsection
(B) safe harbor were to remain in effect,
only in unusual situations would a
potential defendant wish to invoke
subsection (A) with respect to
unauthorized performances of
nondramatic musical works. If the newly
narrowed interpretation of subsection
(A) were correct, of course, that
defendant would be unsuccessful.

If Congress does not repeal or
amend section 110(5)(B) in order to
bring the United States into compliance
with TRIPs, the WTO will authorize
trade sanctions. Although the WTO
originally imposed a deadline of July 27,
2001, for the United States to make this
change,xvii it later extended that
deadline until the end of the current
session of Congress or December 31,
2001, whichever is earlierxvii In light of
recent events, it seems unlikely that
Congress will meet the extended
deadline.

Anti-Circumvention Provisions of 17
U.S.C. ¤ 1201

Controversy continues to surround
the anti-circumvention rules of the
Digital Millennium Copyright Act
(DMCA),xix which have significant
effects on the public's ability to access
and use copyrighted works as permitted
by fair usexx and the First Amend-
ment.xxi

The anti-circumvention provisions
of 17 U.S.C. ¤ 1201 give copyright
owners a cause of action against persons
who circumvent, or offer to others the
means to circumvent, the technological
measures (such as encryption) that
copyright owners have begun to utilize
to control access to their works that are
fixed in electronic media. Section 1201
recognizes only certain narrow
exceptions to these rules -- for example,
for certain activities related to law
enforcement, encryption research, and
reverse engineeringxxii In addition to
these exceptions, the United States
Copyright Office has issued regulations
exempting two narrowly-defined classes

of works: (1) compilations of website
lists that are blocked by filtering
software, and (2) literary works with
malfunctioning access control
mechanisms.xxiii

To the extent the statutory and
regulatory exemptions apply in any
given case, they will preclude a cause of
action against one who circumvents
technological protections in order to
access copyrighted works. However, as a
practical matter, a user's ability to make
non-infringing use of such works in the
first place will still be hampered by the
need to circumvent the anti-copying
technology in the first place.

More important from a legal
perspective, however, is the fact that the
scope of both the statutory and
regulatory exemptions under section
1201 is significantly narrower than the
scope of the fair use doctrine. Thus,
certain fair uses of copyrighted works
which would be exempt from a section
106 infringement claim will nonetheless
be actionable under section 1201 if the
works in question are accessed through
prohibited circumvention. Criminal as
well as civil penalties are possible,xxiv
and already a federal grand jury has
indicted a "hacker" who allegedly wrote
and offered for sale a program for de-
encrypting electronic books.xxv

The technological ability of
copyright owners to foreclose public
access to their works, together with the
additional legal protection afforded by
section 1201, raises significant questions
about the future of public access to
copyrighted works. As digital
communications technologies replace
print publications, and as electronic
libraries replace physical libraries, what
is the future of fair use? How can the
public make fair use of materials to
which they are denied access? Is the fair
use of copyrighted materials a right, the
exercise of which copyright owners
should not be permitted to impede
through copy-protection technology? Or
is it merely a privilege, which insulates
the user of copyrighted material from
liability, but does not guarantee that the
user will have access to that material in
the first place? Will section 1201 and

the use of encryption technology and
similar access-control devices, combined
with the gradual demise of print
publication as a significant mode of
dissemination, effectively eliminate the
public's ability to make fair use of
copyrighted materials, or even their right
to read copyrighted works? These
questions ultimately will have to be
addressed by Congress.

The author is a Professor of Law &
Associate Dean for Academic Affairs at the
William S. Boyd School of Law, UNLV.

ENDNOTES

' 239 E3d 1004 (9th Cir. 2001).

"17 U.S.C. ¤ 1008 et seq. (2001).
17 U.S.C. ¤ 107 (2001).

iv - U.S.-, 121 S.Ct. 2381, 150 L.Ed.2d 500 (June 25,

2001) (affirming 206 E3d 161 (2d Cir. 2000)).
v 1 21 S.Ct. at 2384, 2391-92. Shortly before the Supreme

Court decided Tasini, the Eleventh Circuit reached a

similar conclusion in Greenberg v. National Geographic

Society, 244 F3d 1267 (11th Cit. 2001), cert. denied, 2001

WL 914313, 70 USLW 3092 (U.S. Oct. 9, 2001).
ViLulirama, Ltd. v. Axcess Broadcasting Services, Inc., 128

e3d 872 (5th Cir. 1997); Ballas v. Tedesco, 41 F Supp. 2d

531 (D.N.J. 1999); Staggers v. Real Authentic Sound, 77

E Supp. 2d 57 (D.D.C. 1999).
viiSatellite Home Viewer Improvement Act of 1999, sec.

1011(d), Title I of S. 1948, Intellectual Property and

Communications Omnibus Reform Act (IPCORA), Pub.

L. No. 106-113, 106th Cong., 1st Sess., 113 Star. 1536

(1999) (amending 17 U.S.C. ¤ 101). Only certain

categories of copyrightable works -- motion pictures, for

example -- are eligible for contractual work-made-for-hire

status under paragraph 2 of the work-made-for-hire

definition. 17 U.S.C. ¤ 101 (2001). When a person

creates a copyrightable work under a work-made-for-hire

contract with the parry commissioning the work, the

latter, rather than the former, is considered the author and

copyright owner. Id. ¤¤ 101, 201 (b). The actual creator of

the work enjoys only such rights as are specifically granted

in the contract -- typically, a right to compensation. Prior

to 1999, sound recordings had never been explicitly

included in the list of eligible works in the "work made for

hire" definition.
viii 1 7 U.S.C. ¤¤ 203, 304(c) (2001 (allowing author to

terminate grant, subject to grantee's right to continue

exploiting derivative works created prior to termination).

Uncertainty over the copyright status of sound recordings

affects not only termination rights, but also the duration

of copyright. See 17 U.S. C. ¤¤ 302(b)-(c) (2001)
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(assigning different copyright terms to works made for hire

than to other works).
iXThe new language reads:

In determining whether any work is eligible to be

considered a work made for hire under paragraph (2),
neither the amendment contained in section 1011 (d) of

the Intellectual Property and Communications Omnibus
Reform Act of 1999, as enacted by section 1000(a)(9) of
Public Law 106-113, nor the deletion of the words added by

that amendment -

(a) shall be considered or otherwise given any legal

significance, or

(b) shall be interpreted to indicate congressional

approval or disapproval of, or acquiescence in, any judicial

determination,
by the courts or the copyright office. Paragraph (2) shall be

interpreted as if both section 2 (a)(1) of the Work Made for

Hire and Copyright Corrections Act of 2000 and section
1011 (d) of the Intellectual Property Communications

Omnibus Reform Act of 1999, as enacted by section

1000(a)(9) of Public Law 106-113, were never enacted, and
without regard to any inaction or awareness by the

Congress at any time of any judicial determinations.

17 U.S.C. § 101 (2000), as amended by Work Made
for Hire and Copyright Corrections Act of 2000, Pub. L.

No. 106-379, Sec. 2(a), 106th Cong., 2d Sess., 114 Stat.

1444 (2000). For a more detailed examination of this

problem, and a proposed solution, see Mary LaFrance,

Authorship and Termination Rights in Sound Recordings, 75

SO. CALIF L. REV - (forthcoming 2002).
XPrior to the 1998 amendments, 17 U.S.C. § 110(5)

(1994) exempted "communication of a transmission

embodying a performance or display or a work by the public
reception on a single receiving apparatus of a kind

commonly used in private homes," unless admission was

charged or a further public transmission occurred.
xiThe 1998 amendments, and subsequent technical

amendments in 1999, revised section 110 by redesignating

the existing language (quoted supra note 10) as section
110(5)(A), inserting at the beginning of that provision the
phrase "except as provided in subparagraph (B),"
redesignating old subsections (A) and (B) as (i) and (ii),

and adding a new (and lengthy) subsection (B), which

exempts public performances of licensed transmissions of

nondramatic musical works, if there is no direct charge or
further transmission, provided that the establishment

conforms to certain statutory square footage restrictions or
to certain statutory restrictions on the number and size of

performance devices (loudspeakers or audiovisual devices).

See 17 U.S.C. § 110(5)(B) (2001) (setting forth those

statutory restrictions in detail), as amended by Pub. L. No.
105-298, Title II, § 202, 105th Cong., 2d Sess., 112 Stat.
2830 (1998), and Pub. L No.106-44, § l(a), 106th Cong.,
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COMMITTEE VACANCIES
The State Bar Board of Governors mandates all vacancies on State

Bar committees must be announced in Nevada Lawyer and on
www. nvbar. org to allow for maximum participation by its members.

Applications, along with letters of interest and resumes are
being accepted for the vacancies listed below. Applications may
be downloaded from www.nvbar.org or obtained by contacting

the State Bar.

Clients' Security Fund Committee
Purpose: To provide a client protection mechanism (SCR 86.5) by

investigating clients' claims against attorneys who have
committed a dishonest act (includes embezzlement,
defalcation, wrongfully taking monies, converting
monies).

Composition: Consisting of eight attorneys, it meets twice a year,
reviews investigators' recommendations and approves or
denies claims. If claims are approved, the Fund reimburses
clients in an effort to make them whole again.

Openings: One
Term Length: Three Years
For Consideration: Mail by Jan. 11 to: Georgia Taylor, State Bar of

Nevada, 600 E. Charleston Blvd., Las Vegas, NV 89104;
or, fax: (702) 385-2878.

So. & No. Nevada Disciplinary Board
Requirements: Appointees should be able to volunteer a minimum of one

full business day per month; specific hearing panel
assignations are flexible and will work around your
schedule. For the applicable rules of procedure, see SCR
99 through SCR 123. For the Rules of Professional
Conduct, see SCR 150-203.5.

Openings: Several alternate attorney panelist positions for both Reno
and Las Vegas attorneys.

For Consideration: Mail to: Discipline Boards, State Bar of Nevada, 600
E. Charleston Blvd, Las Vegas, NV 89104; fax: (702) 382-
8747; or e-mail kristinam@nvbar.org. The Board of
Governors shall consider appointments in Jan. 2002.

Standing Committee on Professional Responsibility and
Conduct
Purpose: The Standing Committee is responsible for issuing

advisory ethics opinions on Nevada issues. See SCR 223
through 227.

Openings: Several for individuals from both Reno and Las Vegas.
For Consideration: Mail to Rob Bare, Bar Counsel, State Bar of Nevada,

600 E. Charleston Blvd., Las Vegas, NV 89104, or
fax: (702) 382-8747.
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1st Sess., 113 Stat. 221 (1999) (technical amendments).
xiiA 1999 study by Dun & Bradstreet (commissioned by the

American Society of Composers, Authors and Publishers

(ASCAP)) estimated that 70% of bars and restaurants

qualify for the safe harbor, as do 45% of retail

establishments. WTO Adopts Ruling that U.S. Law on Music

Licensing Violates TRIPS, Patent, Trademark and Copyright

Journal (BNA), vol. 60, no. 1485, at 282 (Aug. 4, 2000).
xiiWTO, Report of the Panel, United States - Section 110(5)

of the U.S. Copyright Act, WT/DSl60/R, 2000 WL 816081
(June 15, 2000) (adopted by WTO Dispute Settlement

Body on July 27, 2000) (hereinafter Panel Report). Article

9.1 of TRIPs incorporates most of the 1971 Berne

Copyright Convention, which requires member countries to

protect, inter alia, public performance rights in musical

compositions.
xivTR1Ps, Art. 13.

XvPanel Report, supra note 13, at *39-*40.

xviE.g., Cass County Music Co. v. Muedini, 55 E3d 263,

265 n.5 (7th Cir. 1995) (listing various pop tunes allegedly
infringed by the defendant restaurant); Broadcast Music,

Inc. v. Claire's Boutiques, Inc., 949 F2d 1482, 1484 n.2

(7th Cir. 1991) (similar), cert. denied, 504 U.S. 911, 112
S.Ct. 1942, 118 LEd.2d 547 (1992).
xviiWTO, Award of the Arbitrator, United States - Section

110(5) of the U.S. Copyright Act, WT/DS160/12, 2001 WL

32556 (Jan. 15, 2001).
xviiiw7 o, Action by the Dispute Settlement Body,

WT/DSB/M/107 (July 24, 2001) (adopting U.S. proposal

contained in WT/DS160/14, 2001 WL 810146 (July 18,

2001)). For further discussion of the issues related to this

ruling, see Mary LaFrance, Congress TRIPS Over

International Law: WTO Finds Unfairness in Music Licensing

Act, 11 DEPAUL-LCA J. ART & ENT L.

(forthcoming 2001).
xixl 7 U.S.C. § 1201 etseq. (2001), Pub. L. No. 105-304,

105th Cong., 2d Sess., 112 Stat. 2860 (1998).
XX17 U.S.C. § 107 (2001)

xXiSee Universal City Studios, Inc. v. Reimerdes, I1 p.

Supp. 2d 294 (S.D.N.Y. 2000) (permanently enjoining
defendant from posting on the Internet a copy of

decryption software--DeCSS-- that permits copying of

movies on DVD). On appeal, the Second Circuit rejected

the argument that section 1201 is an unconstitutional

burden on speech. Universal City Studios, Inc. v. Corley, -

F3d -, 2001 WL 1505495 (2d Cit. Nov. 28, 2001)

(affirming Reimerdes, 111 F Supp. 2d 346 (S.D.N.Y. 2000).
xxi1 7 U.S.C. § 1201 (d)-(j) (2001).

xxiii6 5 Fed. Reg. 64556 (Oct. 27, 2000).

xxivl 7 U.S.C. §§ 1203-04 (2001).

XXvAccused Hacker Sklyarov Indicted on Five Counts of

DMCA Violations, Patent, Trademark & Copyright J., vol.

62, no. 1538 (Aug. 31, 2001).
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Let ForensisGroup's technical advantage
give you the edge!

All areas or engineering a construction inciuaing:
ACCIDENT RECONSTRUCTION EMPLOYMENT PRODUCT LIABILITY
ARCHITECTURE ENGINEERING REAL ESTATE
AUTOMOTIVE ENVIRONMENTAL SAFETY
BUILDING CODES & DESIGN FAILURE ANALYSIS SLIPS, TRIPS & FALLS
BUILDING SAFETY FIRE CAUSE & ORIGIN SOILS / GEOTECHNICAL
CONCRETE & CEMENT HAZARDOUS MATERIALS STRUCTURAL ENGINEERING
CONSTRUCTION CLAIMS & DELAYS INDUSTRIAL HYGIENE TRAFFIC ENGINEERING
CONSTRUCTION DEFECTS LANDSCAPING VOCATIONAL REHABILITATION
CONSTRUCTION SAFETY & OSHA MEDICAL AND MUCH MORE
COST ESTIMATING PREMISES LIABILITY

ENGINEERING, CONSTRUCTION, PRODUCT LIABILITY, ENVIRONMENTAL,
SAFETY, ACCIDENT RECONSTRUCTION, MEDICAL, SCIENTIFIC AND MORE...

ca/I "orensisGroup, iC. for resumes & free initial discussion.
626/795-5000 626/795-1950 FAx1-800-555-5422

1-800-55-5422wwwtforensisgroup. cam e-mail: forensis@earihlink. net

Hicks & Walt
A Partnership With Littler Mendelson

Takes Pleasure In Announcing
BERNA L. RHODES-FORD

Has Joined the Firm's Las Vegas Office

Ms. Rhodes-Ford received her J.D. from the University of Texas School of Law
in Austin, Texas, her B.A in Psychology and B.B.A. from Southern Methodist
University in Dallas, Texas. She served as a law clerk for the Honorable Johnnie
B. Rawlinson, United States Court of Appeals, Ninth Circuit. Ms. Rhodes-Ford
represents management in connection with employment disputes in state and
federal courts and before administrative agencies. Her particular emphasis is on
discrimination, harassment and wrongful termination. Ms. Rhodes - Ford is
licensed to practice in both Texas and Nevada.

3930 Howard Hughes Parkway
Suite 200
Las Vegas, NV 89109
Telephone: 702.862-8800
Facsimile: 702.862-8811

350 South Center Street
Suite 530
Reno, NV 89501
Telephone: 775.348-4888
Facsimile: 775.786-0127

Littler Mendelson is the Nation's largest law firm dedicated exclusively to the
representation of employers in labor and employment matters.
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