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2009] EQUITABLE TOLLING AND FEDERAL HABEAS CORPUS 565

longer tolling periods."' °3 The Fourth Circuit refused to conclude

that the express tolling provisions contained in Section 2244(d)(1)
and (2) were exhaustive and "absolute,"1" 4 explaining that these "ex-
plicit exceptions" do not give rise to the inference that "Congress did
not intend the statute to have other exceptions." 105 Rather, the court
explained, "[w] ithout these exceptions, a petitioner could inappropri-
ately be denied the writ altogether, 'risking injury to an important
interest in human liberty." 1 6 Building on the Supreme Court's deci-
sion in Young, courts have reasoned that no such negative intent could
be inferred from the listed exceptions because Congress enacted the
AEDPA "against the background of the Irwin presumption" in favor of
equitable tolling.1" 7

Although courts have attempted to distinguish the AEDPA from
the statutes in Beggerly and Brockamp based on its text and purpose,
ultimately their arguments are dissatisfying. There is nothing in the
text or legislative history that signals that Congress wanted courts to
retain flexibility, or that the statutory purpose, which was to curb
abuse and speed up the adjudication process, would be equally well

served by such flexibility. Courts focus to a much lesser degree on the
reasons why the AEDPA and habeas are categorically different from

the tax refund and federal property title areas at issue in Brockamp and
Beggerly. Those differences are suggested more subtly, however, by

courts' repeated concerns about access to habeas for first-time peti-
tioners, their instinctive belief that they retain discretion to apply the
AEDPA flexibly,10 8 and their special concern for incompetent, actually
innocent, and capital defendants.10 9 These passing references may re-
flect courts' collective, though unarticulated, sense that they have a
different role in habeas cases than in most other statutory actions.
Part III seeks to articulate what lower courts have not. It does so by
looking beyond the context neutral rules expressed above to the rich
contexts in which the Court announced those rules in the major equi-
table tolling cases.

103. Calderon, 128 F.3d at 1289.
104. Harris v. Hutchinson, 209 F.3d 325, 329-30 (4th Cir. 2000).

105. Id. at 329 (citing 28 U.S.C. §§ 2244(d)(1)(B)-(D), (d)(2) (2000)).

106. Id. (quoting Lonchar v. Thomas, 517 U.S. 314, 324 (1996)).
107. Neverson v. Farquharson, 366 F.3d 32, 41 (1st Cir. 2004).

108. David v. Hall, 318 F.3d 343, 346 (1st Cir. 2003) (citing Evicci v. Comm'r of Corr.,
226 F.3d 26, 28 (1st Cir. 2000)).

109. See, e.g., Souter v. Jones, 395 F.3d 577, 588, 602 (6th Cir. 2005) (actual innocence);
Miller v. Marr, 141 F.3d 976, 978 (10th Cir. 1998) (actual innocence and incompetence);
Calderon v. U.S. Dist. Court, 128 F.3d 1283, 1288 n.4 (9th Cir. 1977) (death penalty),
overruled on other grounds by 163 F.3d 530 (9th Cir. 1998) (en banc).
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III. BEYOND THE RULES: THE SUPREME COURT'S EQUITABLE TOLLING

JURISPRUDENCE IN CONTEXT

What the lower courts have not fully articulated is that the
Court's willingness to infer a right of equitable tolling is context
driven and reflects the statutory setting of the limitations provision.
This Part identifies three contextual factors that guide the Court in
determining when to infer a right of equitable tolling: (1) the subject
matter, including the Court's and Congress's historical roles in ad-
dressing that subject; (2) the scope and source of congressional au-
thorization for the legislation; and (3) the text and stated purpose of
the statute. The term context'10 is used broadly here to encompass
policy, history, and institutional and constitutional structure, as those
considerations form the lens through which the equitable tolling
question is best viewed-as an interaction among institutions.'

What emerges from the main cases are two paradigms: one, rep-
resented by Brockamp, Beggerly, and John R Sand & Gravel Co., in which
the Court was unwilling to exercise its equitable powers to toll the
limitations period, and another, reflected in Irwin and Young, in which
the Court, by virtue of its historical role and expertise, was both
equipped and willing to allow equitable tolling to prevent unforeseen
injustices from operation of the statute of limitations. As Part IV ex-
plains, habeas and the AEDPA fit more comfortably into the latter
category based on the Court's historical role in administering its
habeas docket, adjudicating habeas claims, and safeguarding access to
habeas proceedings.

A. Subject Matter Matters: From Irwin to John R. Sand & Gravel Co.

In the Supreme Court's equitable tolling jurisprudence, subject
matter is the starting point of the inquiry. It matters whether the case
at issue concerns civil rights, tax, property, or bankruptcy. In each
subject area, Congress and the Court occupy slightly different terrain
based on historical experience, competence, and constitutional direc-

110. Context, though always relevant to statutory interpretation, means different things
to different people. See John F. Manning, What Divides Textualists from Purposivists?, 106
COLUM. L. REV. 70, 94-95 (2006) (explaining that, "in short, textualists give precedence to
contextual evidence concerning likely semantic usage," including linguistic data and cus-
tomary usage, "while purposivists do the same with contextual cues that reflect policy con-
siderations"); Jonathan T. Molot, The Rise and Fall of Textualism, 106 COLUM. L. REV. 1, 43
(2006) (arguing that whether textualists and purposivists consult extrastatutory context is
more important than when they do or which contextual sources they consult).

111. Boumediene v. Bush, 128 S. Ct. 2229, 2243 (2008) (explaining that the Court ap-
plies a clear statement rule in deciding whether to suspend the writ of habeas corpus be-
cause "[t]his interpretive rule facilitates a dialogue between Congress and the Court").

[VOL. 68:545
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2009] EQUITABLE TOLLING AND FEDERAL HABEAS CoRPus 567

tive. Consideration of subject matter at a macro-level leads to an anal-
ysis of which branch, Congress or the Court, has primary responsibility
for resolving these kinds of issues. Equitable tolling is, after all, ajudi-
cial fix of a statute that a court deems either unclear or unfair. The
Court's willingness to take such a step is subject-matter specific and
reflects the Court's confidence to tinker within a particular legislative
area.

The Supreme Court has acknowledged the importance of subject
matter in equitable tolling analysis, although this acknowledgement
occurs less often than subject matter actually appears to play a role.
In Brockamp, the tax refund case, the Court reasoned that its textual
analysis was supported by "[t] he nature of the underlying subject mat-
ter-tax collection," ' 2 and in Beggerly, the federal property case, the
Court justified its refusal to allow equitable tolling because "[i] t is of
special importance that landowners know with certainty what their
rights are." '13 Subject matter also played a role more recently in John
K Sand & Gravel Co., in which the Court found that the limitations
provision for court of claims lawsuits was jurisdictional, even though it
was "linguistically similar" to the limitations provisions at issue in Ir-

win. The John R Sand & Gravel Co. Court held that Irwin had not
overruled earlier case law holding that the court of claims limitations
provision was 'jurisdictional." 1 4 More importantly, John K Sand &

Gravel Co. highlighted a continuing debate within the Court on
whether Irwin created a generally applicable rule and suggested that
subject matter is relevant to equitable tolling analysis.

1. Irwin v. Department of Veterans Affairs

Examining Irwin within its subject matter context as a civil rights
case helps explain why the Court allowed equitable tolling in Irwin
when it had previously (and now again) interpreted "linguistically sim-
ilar" limitations provisions as 'Jurisdictional.""1 5 The subject matter

story begins with Zipes v. Trans World Airlines, in which the Court held

112. United States v. Brockamp, 519 U.S. 347, 352 (1997).

113. United States v. Beggerly, 524 U.S. 38, 49 (1998).

114. John R. Sand & Gravel Co. v. United States, 128 S. Ct. 750, 755 (2008) (citing
Soriano v. United States, 352 U.S. 270, 273-74, 277 (1957)); see id. at 757-58 (Stevens, J.,
dissenting) (explaining how Irwin "expressly declined to follow" Soriano and instead
"adopted 'a more general rule to govern the applicability of equitable tolling in suits
against the Government'" (quoting Irwin v. Dep't of Veterans Affairs, 498 U.S. 89, 95
(1990))).

115. Id. at 755 (majority opinion).

HeinOnline -- 68 Md. L. Rev. 567 2008-2009
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that equitable tolling applied against a private employer in a federal
civil rights suit under the Civil Rights Act of 1964.116

Zipes, a flight attendant, sued her employer in a class action law-
suit for unlawful sex discrimination in violation of the Civil Rights Act
of 1964 based on the employer's policy of grounding female flight
attendants who became mothers, while permitting male flight attend-
ants who became fathers to continue flying."" While finding the "no
motherhood" practice discriminatory, the court of appeals held that
most of the class plaintiffs' claims were jurisdictionally barred because
of their failure to file charges within ninety days of the alleged unlaw-
ful employment practice.118 The case came before the Supreme
Court on the issue of "whether the timely filing of an EEOC charge is
ajurisdictional prerequisite to bringing a Title VII suit in federal court
or whether the [limitations provision] is subject to waiver and
estoppel."" 9

Zipes, unlike Irwin, highlighted the special policy concerns sup-
porting equitable tolling in civil rights cases. The Court based its con-
clusion on the "structure of Title VII, the congressional policy
underlying it, and the reasoning of our cases."' 2° The legislative his-
tory acknowledged that Title VII had been construed liberally by
courts "so as to give the aggrieved person the maximum benefit of the

116. Zipes v. Trans World Airlines, 455 U.S. 385, 393 (1982).
117. Id. at 388.
118. Id. at 389. The ninety-day period was later enlarged to 180 days. Although Zipes

may still be good law, the Supreme Court's decision in Ledbetter v. Goodyear Tire & Rubber
Co., 127 S. Ct. 2162 (2007), suggests that the current Court might not decide Zipes the same
way. In Ledbetter, the Court did not revisit the jurisdictional question, but instead focused
on the accrual period, holding that any unlawful employment practice, including those
involving compensation, must be presented to the EEOC within the 180-day period pre-
scribed in 42 U.S.C. § 2000e-5(e)(1). Id. at 2170. The plaintiff in this case complained of
discriminatory practices over a nearly twenty year period that resulted in her current salary
being substantially lower than similar male colleagues. Id. at 2165-66. The question in
Ledbetter appears to have been whether recurrent conduct that occurred outside the 180-
day period can be redressed in a Title VII suit; the Court said it could not. Id. at 2166,
2171-72. Ledbetter presented a statute of limitations question of sorts: It focused not on the
act of filing, but on the period of conduct reached by the statute. The Court relied on the
policy common to statutes of limitations, namely to "serve a policy of repose," and the
legislative judgment that after a period "the right to be free of stale claims in time comes to
prevail over the right to prosecute them." Id. at 2170. Justice Ginsburg criticized the
Court's opinion as "incompatible with the statute's broad remedial purpose." Id. at 2188
(Ginsburg, J., dissenting). Noting that Congress had previously overturned the Court's
restrictive interpretation of civil rights statutes, Justice Ginsburg added, "Once again, the
ball is in Congress'[s] court." Id. Indeed, President Obama recently signed legislation
effectively reversing the Court's Ledbetter ruling. Lilly Ledbetter Fair Pay Act of 2009, Pub.
L. No. 111-2, 123 Stat. 5.

119. Zipes, 455 U.S. at 392.
120. Id. at 393.

[VOL. 68:545
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2009] EQUITABLE TOLLING AND FEDERAL HABEAS CORPUS 569

law," and that the timing requirement was not intended to change
that.12' The Court cited its "guiding principle" for construing Title
VII, explaining that "a technical reading [of the statute] would be
'particularly inappropriate in a statutory scheme in which laymen,
unassisted by trained lawyers, initiate the process."' 122 In concluding
that Title VII's filing period is subject to waiver and "tolling when eq-
uity so requires," the Court explained, "we honor the remedial pur-
pose of the legislation as a whole without negating the particular
purpose of the filing requirement, to give prompt notice to the
employer."'

23

The reasoning in Zipes highlights the confluence in Irwin of civil
rights and sovereign immunity, and suggests the Court considered Ir-
win, first and foremost, a civil rights case. In Irwin, the plaintiff
claimed that he had been unlawfully fired by the Veterans Administra-
tion ("VA") based on his race, age, and disability.'2 4 After the VA dis-
missed the complaint, the Equal Employment Opportunity
Commission ("EEOC") affirmed that decision and mailed copies of a
right-to-sue letter to Irwin and his attorney of record. 125 That letter
arrived at his attorney's office four days later, but because the attorney
was out of the country at the time, Irwin did not learn of the EEOC
actions until two-and-a-half weeks later, just three days after Irwin re-

ceived his copy of the letter. 126 Irwin filed suit in federal court forty-
four days after the EEOC notice was received at his attorney's office
and twenty-nine days after he claimed to have received the letter.'2 7

The district court held that the suit was untimely under 42 U.S.C.
§ 2000e-16(c), which required plaintiffs to initiate discrimination suits
against the federal government within thirty days "of receipt of notice
of the final action taken" by the EEOC. 128 The court of appeals held
that the thirty-day rule imposed a jurisdictional bar, precluding the
court from exercising jurisdiction over the case.1 29 The Supreme
Court agreed that Irwin's suit was untimely, 130 but held that the thirty-

121. Id. at 395 (citation and internal quotation marks omitted).

122. Id. at 397 (quoting Love v. Pullman Co., 404 U.S. 522, 527 (1972)).

123. Id. at 398.

124. Irwin v. Dep't of Veterans Affairs, 498 U.S. 89, 91 (1990).

125. Id.

126. Id.

127. Id.

128. Id. at 91-92 (citing 42 U.S.C. § 2000e-16(c) (1988)).

129. See Irwin v. Veterans Admin., 874 F.2d 1092, 1095-97 (5th Cir. 1989).

130. Irwin, 498 U.S. at 92.

HeinOnline -- 68 Md. L. Rev. 569 2008-2009



MARYLAND LAW REVIEW

day deadline was subject to equitable tolling. With this rationale, the
Court implicitly held that the thirty-day rule was not jurisdictional.'

The Court in Irwin fashioned a generally applicable rule for eval-
uating the availability of equitable tolling under federal limitations
statutes in suits against the government. The Court conceded in Irwin
that its equitable tolling jurisprudence was "not . ..entirely consis-
tent," and seized the "opportunity to adopt a more general rule to
govern the applicability of equitable tolling in suits against the Gov-
ernment." '32 The Court's earlier decisions encompassed a spectrum
of approaches, from contemplating that a statute of limitations could
be subject to equitable principles like equitable tolling and waiver, to
viewing a statute of limitations as a jurisdictional bar.13 The Court
recognized, however, that suits involving private parties are "customa-
rily subject to 'equitable tolling,"' 13 4 and that "statutory time limits
applicable to lawsuits against private employers under Title VII are
subject to equitable tolling."'t33 The Court adopted the rule that "the
same rebuttable presumption of equitable tolling applicable to suits
against private defendants should also apply to suits against the
United States," unless Congress otherwise provides.'3 6

Irwin's civil rights focus favored equitable tolling, but the Court
adopted a rule that minimized sovereign immunity implications. Jus-
tice White, concurring in the judgment, expressed concern that the
Court's interpretation enlarged the waiver of sovereign immunity be-
yond what the statute required, despite the general rule that waivers
of sovereign immunity are construed in favor of the government.13

1

The majority rejected this argument, while admitting that its rule
might press the waiver beyond congressionally imposed limits. The

131. Id. at 95-96.
132. Id. at 94, 95.
133. Id. at 94. Compare Bowen v. City of NewYork, 476 U.S. 467, 479 (1986) (cautioning

against construing the waiver of sovereign immunity "'unduly restrictively'" (quoting Block
v. North Dakota ex rel. Bd. of Univ. & Sch. Lands, 461 U.S. 273, 287 (1983))), and United
States v. Locke, 471 U.S. 84, 94 & n.10 (1985) (leaving open the question of whether
statutory deadlines in suits against the government are subject to equitable principles like
equitable tolling, waiver, and estoppel), with United States v. Soriano, 352 U.S. 270, 276
(1957) (holding that the petitioner's claim was jurisdictionally barred because "Congress
was entitled to assume that the limitation period it prescribed meant just that period and
no more").

134. Irwin, 498 U.S. at 95 (citing Hallstrom v. Tillamook County, 493 U.S. 20, 27
(1989)).

135. Id. (citing Zipes v. Trans World Airlines, 455 U.S. 385, 394 (1982); Crown, Cork &
Seal Co. v. Parker, 462 U.S. 345, 349 n.3 (1983)).

136. Id. at 95-96.
137. Id. at 98 (White, J., concurring).

[VOL. 68:545
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2009] EQUITABLE TOLLING AND FEDERAL HABEAS CORPUS 571

Court ultimately held that equitable tolling was not available in Irwin's
specific situation.

138

The Court's approach to equitable tolling in Zipes and Irwin, and
its willingness to embrace flexibility to forward the goals of a remedial
statute, reflects the Court's broad equitable powers in remedying civil
rights violations. The Court pioneered civil rights law by determining
when constitutional violations occurred and how to remedy them.
The Court's 1954 decision in Brown v. Board of Educationl"9 shows the
Court's leadership role in modern civil rights law was well ahead of
Congress, which did not enact major Post-Reconstruction civil rights
legislation until the Civil Rights Act of 1964.14° Brown and other cases
were rooted in the Court's evolving interpretation of the Equal Pro-
tection Clause of the Fourteenth Amendment. When Congress en-
acted the Civil Rights Act of 1964, Congress acknowledged having not
set foot in the civil rights arena since the Court's 1883 Civil Rights
Cases, which struck down an 1875 civil rights law. Rather, it was the
Court, with Brown in particular, that dominated that arena. By enact-
ing the Civil Rights Act of 1964, Congress evidenced its intent to share
equally with the Executive and Judiciary branches the responsibilities
of enforcing civil rights law."' Even so, the Court retained its reputa-
tion as the primary force in enforcing civil rights legislation and reme-
dying violations.

Even as Congress's role in civil rights expanded, the Court re-
tained a strong role in enforcing civil rights laws and remedying con-
stitutional violations. The Court's decision in Swann v. Charlotte-
Mecklenburg Board of Education14 2 made clear that the 1964 legislation
in no way diminished federal courts' traditional equitable powers in
redressing constitutional violations. School authorities argued in
Swann that the equity powers of the federal district court were limited
by various provisions in Title IV of the Civil Rights Act of 1964, partic-
ularly an anti-busing proviso.1 4

' The Court rejected this argument,

138. Id. (majority opinion) (describing Irwin's situation as "at best a garden variety
claim of excusable neglect").

139. 347 U.S. 483 (1954).
140. See id. at 489-95.
141. See, e.g., Rebecca E. Zietlow, To Secure These Rights: Congress, Courts and the 1964 Civil

Rights Act, 57 RUTGERS L. REV. 945, 950 (2005) (discussing how the Civil Rights Act of 1964
reshaped Congress's role in protecting civil rights).

142. 402 U.S. 1 (1970).
143. Id. at 16, 17. The anti-busing provisio stated that "nothing herein shall empower

any official or court of the United States" to order transportation of pupils to achieve racial
balance, "or otherwise enlarge the existing power of the court to insure compliance with
constitutional standards." Id. at 17 (citing Civil Rights Act of 1964, 42 U.S.C. § 2000(c) (6)
(2000)).

HeinOnline -- 68 Md. L. Rev. 571 2008-2009
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citing its broad equitable power to remedy constitutional violations. 144

The Court interpreted the anti-busing proviso as assurance that courts
would not have expanded powers under the Act to enforce the Equal
Protection Clause. 145 The Court refused to infer any diminution of its
powers: "There is no suggestion of an intention to restrict those pow-
ers or withdraw from courts their historic equitable remedial pow-
ers."'14 6 Although the Court has since retreated from Swann,
tightening the required nexus between the constitutional violation
and court-ordered remedy, 147 Swann remains a strong statement that
the Court will not lightly infer that its historical equitable powers have
been restricted absent some clear indication by Congress. 4

144. See id. at 15-16 (explaining that "a school desegregation case does not differ funda-
mentally from other cases involving the framing of equitable remedies to repair the denial
of a constitutional right").

145. Id. at 17.
146. Id.
147. See Missouri v. Jenkins, 515 U.S. 70, 87-89 (1995) (discussing Swann and holding

that the judiciary's remedial power may be exercised only on the basis of a constitutional
violation); Milliken v. Bradley, 418 U.S. 717, 738 (1974) (reiterating the Swann principle
that the judiciary's remedial power may be limited to constitutional violations); Milliken v.
Bradley, 433 U.S. 267, 281-82 (1977) (clarifying "that the nature and scope of the remedy
are to be determined by the violation means simply that federal-court decrees must directly
address and relate to the constitutional violation itself"); see also David S. Tatel, Judicial
Methodology, Southern School Desegregation, and the Rule of Law, 79 N.Y.U. L. REV. 1071,
1126-33 (2004) (tracing and critiquing the Court's change in direction from Brown,
Swann, and Green v. County School Board, 391 U.S. 430 (1968), to its later decisions in Board
of Education v. Dowell, 498 U.S. 237 (1991), and Jenkins).

148. See Weinberger v. Romero-Barcelo, 456 U.S. 305, 320 (1982) (holding that courts
retained their traditional equitable discretion to achieve compliance with the Federal
Water Pollution Control Act). In Weinberger, the issue was whether district courts were
required to enjoin activities in violation of the statute or whether they retained equitable
discretion to decide when to issue an injunction. Id. at 306-07. The Court highlighted
that the law relating to injunctions being sought in federal court reflected a "'practice with
a background of several hundred years of history.'" Id. at 313 (quoting Hecht Co. v.
Bowles, 321 U.S. 321, 329 (1944)). Congress "may intervene and guide or control the
exercise of the courts' discretion, but we do not lightly assume that Congress has intended
to depart from established principles." Id. (citing Hecht, 321 U.S. at 329). The Weinberger
Court further stated:

Moreover, the comprehensiveness of this equitable jurisdiction is not to be de-
nied or limited in the absence of a clear and valid legislative command. Unless a
statute in so many words, or by a necessary and inescapable inference, restricts
the court's jurisdiction in equity, the full scope of that jurisdiction is to be recog-
nized and applied. The great principles of equity, securing complete justice,
should not be yielded to light inferences, or doubtful construction.

Id. (citation and internal quotation marks omitted).

572
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2. John R. Sand & Gravel Co. v. United States

The Court's most recent debate about the reach of Irwin high-
lights the importance of its civil rights' origins.149 John R. Sand &
Gravel Co. exposes the ongoing practice of categories of statutes being
treated differently despite sharing similar language. 5 ° Both the ma-
jority and the dissenters in John R Sand & Gravel Co. acknowledged
that the limitations provisions in the civil rights statute in Irwin and
the court of claims statute in Soriano v. United States and John R Sand
& Gravel Co. were essentially the same.'51 The majority described Ir-
win as a case about a "civil rights statute," limited its reach to prospec-
tive cases, and thus carved out from Irwin's reach the pre-Irwin cases
that held that the limitations period applicable to court of claims cases
was "'jurisdictional.' "152

John R Sand & Gravel Co. confirms that subject matter and histor-
ical practice are an essential aspect of equitable tolling analysis. The
Court in John R Sand & Gravel Co. resurrected the 'jurisdictional/
nonjurisdictional" dichotomy that the Irwin rule sought to jettison, 153

and categorized past cases along those lines. 154 The Court character-
ized Brockamp and United States v. Dalm,155 pre-Irwin tax refund cases,
as belonging to the 'jurisdictional" category, even though neither case

149. SeeJohn R. Sand & Gravel Co. v. United States, 128 . Ct. 750, 755 (2008).
150. Compare id. (addressing the limitations provision in 28 U.S.C. § 2501 that states,

"every claim ... shall be barred unless the petition... is filed within six years"), with Irwin
v. Dep't of Veterans Affairs, 498 U.S. 89, 94 (1990) (citing the limitations provision in 42
U.S.C. § 2000e-16(c), which provides that "within thirty days of receipt of notice of final
action taken by... the Equal Employment Opportunity Commission . . . an employee or
applicant for employment, if aggrieved by the final disposition of his complaint... may file
a civil action as provided in section 2000e-5 of this title"). Although Irwin acknowledged
the differences in these provisions, including the "shall" and "may," the Court concluded
that it was "not persuaded that the difference between them is enough to manifest a differ-
ent congressional intent with respect to the availability of equitable tolling." Id. at 94-95.

151. See John P. Sand & Gravel Co., 128 S. Ct. at 755 (describing the two statutes as
"linguistically similar"); id. at 758 (Stevens, J., dissenting) (describing how the Court in
Irwin found the two statutes to be "functionally indistinguishable").

152. Id. at 754-55 (majority opinion) (citing Soriano v. United States, 352 U.S. 270,
273-74, 277 (1957); United States v. Greathouse, 166 U.S. 601, 602 (1897); United States v.
NewYork, 160 U.S. 598, 616-19 (1896); De Arnaud v. United States, 151 U.S. 483, 495-96
(1894); Finn v. United States, 123 U.S. 227, 232-33 (1887); Kendall v. United States, 107
U.S. 123, 125-26 (1883)).

153. See id. at 758 (Stevens, J., dissenting) (claiming that Irwin "definitively rejected" the
jurisdictional approach taken in the court of claims cases without having suggested "a
carve-out for statutes we had already held ineligible for equitable tolling").

154. Id. at 759 ("[Tloday's decision threatens to revive the confusion of our pre-Irwin
jurisprudence . .. ."); id. at 760-61 (Ginsburg, J., dissenting) (noting that "[t

]
oday's deci-

sion hardly assists lower courts endeavoring to answer" whether other similar provisions,
which have not been interpreted, are governed by Irwin or John I. Sand & Gravel Co.).

155. 494 U.S. 596 (1990).

HeinOnline -- 68 Md. L. Rev. 573 2008-2009
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had been analyzed that way. 1 56 The Court categorized two employ-
ment discrimination cases-Zipes and a lower court case involving the
federal age-discrimination statute-as dealing with typical limitations
periods that are subject to equitable tolling.157 The Court placed the
AEDPA's statute of limitations in the nonjurisdictional category, 158

and the statute and rule governing appeal deadlines in the jurisdic-
tional category.

15 9

3. Young v. United States

The Court's historical role in bankruptcy law also shaped its equi-
table tolling analysis in Young v. United States, in which the Court
traced its broad equitable power to a general statutory directive to act
as a court of equity in bankruptcy cases. At issue in Young was a
"three-year lookback period" in bankruptcy cases, which provided that
"[a] discharge under the Bankruptcy Code does not extinguish cer-
tain tax liabilities for which a return was due within three years before
the filing of an individual debtor's petition.""16 The Youngs owed
taxes and had filed successive bankruptcy petitions-a Chapter 13 pe-
tition (seeking reorganization) followed by a Chapter 7 petition (seek-
ing liquidation).' The Youngs maintained that because their tax
debt owed to the Internal Revenue Service ("IRS") predated the
Chapter 7 filing by more than three years, it was discharged and need
not be paid. The lower court held that the tax was not discharged
because the "three-year lookback period" was equitably tolled during
the pendency of the Chapter 13 proceeding.162 The Supreme Court
agreed and held that the IRS's right to recover the debt was preserved
as a result of equitable tolling.16

The Court's analytical starting point in Young was two presump-
tions: the Irwin presumption 64 and the presumption that Congress

156. John R Sand & Gravel Co., 128 S. Ct. at 753 (majority opinion) (citing United States
v. Brockamp, 519 U.S. 347, 352-53 (1997); Dalm, 494 U.S. at 609-10).

157. Id. (citing Zipes v. Trans World Airlines, 455 U.S. 385, 393 (1982); Cada v. Baxter
Healthcare Corp., 920 F.2d 446, 450-53 (7th Cir. 1990)).

158. Id. (citing Day v. McDonough, 547 U.S. 198, 202 (2006)).
159. Id. (citing Bowles v. Russell, 127 S. Ct. 2360, 2363-66 (2007)). For a critique of

Bowles, see Colloquy, Jurisdictionality and Bowles v. Russell, 102 Nw. U. L. REV. 42 (2007),
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