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TaHeE AUTOMOBILE EXCEPTION IN
NeEvADA: A CRITIQUE OF THE
HarNiscHaH CASES

Thomas B. McAffee,* John P. Lukens,** and
Thaddeus J. Yurek III***

I. INTRODUCTION

A. Imagine if You Will . . . .

A Henderson police officer, during her pre-shift briefing, is told that a
white male, in his mid-to-late twenties, has been selling marijuana to teenagers
at a park that is on her patrol beat. A parent who lives near the park had
complained, and several other parents had confirmed, that this individual had
several times offered to sell marijuana to their kids. He is described as about
twenty-six to twenty-eight years of age, with spiked red hair and a pierced
nose. This individual hangs out at the park, sells drugs to area teenagers, and
allegedly stores his drugs under the front passenger seat of his white 1970
Volvo.

The officer drives to the park to check on the complaint. She spots a white
Volvo parked in the parking lot near the picnic area, as well as a male matching
the description of the suspected drug dealer—complete with spiked red hair
and a nose ring. Pulling her marked patrol vehicle into the parking lot, she
observes the male get out of this vehicle and begin walking toward a group of
teenagers who are sitting at a table in the picnic area. After several teenagers
notice the officer and start pointing at her, he turns around and observes the
officer driving towards him. The teenagers flee on foot through the park and
over a nearby wall into a surrounding neighborhood. The individual nervously
turns around and begins walking away from the area.

The officer meets the male suspect in the parking lot, approximately fif-
teen feet away from his vehicle, and explains the circumstances and allegations
surrounding her stop. After unsuccessful attempts to locate the teens that fled
into the neighborhood, in a few minutes a backup officer arrives. The investi-
gating officer approaches the white Volvo and notices the windows are down,
the keys are in the ignition, the radio is playing, and a distinct odor of mari-
juana emanating from inside the vehicle. Upon closer inspection from the
outside of the vehicle, the officer notices a black bag tucked underneath the
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front passenger seat. The officer asks the individual for consent to search the
vehicle, and he refuses. What can and should the officer do?

B. Vehicle Searches and Effective Law Enforcement

Law enforcement officers encounter these kinds of situations on a regular
basis. Although the circumstances will vary with each case, officers routinely
establish probable cause that a vehicle contains items that are subject to search
and seizure. Good policy would have law enforcement effectively and effi-
ciently search these vehicles to recover contraband for the protection of society.
At the same time, police must guard privacy concerns secured by the Fourth
Amendment.

Reconciling these competing interests has been a judicial task throughout
American history. Well over seventy-five years ago, the United States
Supreme Court recognized the automobile exception to the warrant require-
ment." In the interim period, the Court has slowly and cautiously developed
this narrow exception to the warrant requirement into a balanced doctrine that
protects privacy concerns while providing clear guidelines for effective law
enforcement.

As we will see,? over these same years Nevada has followed federal prece-
dent in the interpretation and application of Fourth Amendment search and
seizure issues, even though the Nevada Constitution offers its own protection
against unreasonable searches and seizures.> The Nevada courts have relied on
the Justices of the United States Supreme Court to provide sound and well-
reasoned opinions that appropriately balance competing concerns about privacy
and practicable police investigation procedures.

Despite law enforcement’s relying for decades on Nevada following the
Supreme Court, in 1998 the Nevada Supreme Court, ostensibly to advance state
public policy but with the effect of covering its own misstatement of federal
law, elected in State v. Harnisch II* to diverge from federal precedent imple-
menting the automobile exception to the warrant requirement.” The resulting

! Carroll v. United States, 267 U.S. 132, 147 (1925).

2 See infra notes 51-109 and accompanying text.

3 Nev. Consrt. art. 1, § 18. In the twentieth century, American citizens came to receive a
sort of dual protection as to a number of basic constitutionai rights. Most of the rights in the
federal Bill of Rights have always received independent protection in state constitutions, and
during this century Americans have come to receive additional security as the limits on
government power embodied in the federal Bill of Rights have been “incorporated” by the
Fourteenth Amendment’s protections against wrongful actions by the states. See, e.g., Wil-
liam J. Brennan, Jr., State Constitutions and the Protection of Individual Rights, 90 Harv. L.
REev. 489 (1977).

4 State v. Harnisch (Harnisch II), 954 P.2d 1180 (Nev. 1998).

5 Id. at 1182-83. In the court’s original decision, State v. Harnisch I, it affirmed the trial
court’s Fourth Amendment conclusion that the defendant’s automobile was not found within
the apartment’s “curtilage,” and held that the Fourth Amendment’s “‘automobile exception”
to the warrant requirement only applied if there were “‘exigent circumstances sufficient to
dispense with the need for a warrant.” 931 P.2d 1359, 1364-65 (Nev. 1997). In Harnisch I,
even as it acknowledged that “this court [in Harnisch I] did not correctly pronounce the
present status of the federal constitutional law on this issue,” the Nevada Supreme Court
held that in Nevada “the prosecution must demonstrate that exigent circumstances other than
the potential mobility of the automobile exist.” 954 P.2d at 1182.
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standard has produced confusion, while doing little to enhance the protection of
individual privacy interests.®

C. An Overview

This Article offers a critique of Nevada’s Harnisch cases and calls for the
Nevada Supreme Court to reconsider its ruling. We begin by examining the
historical development of the automobile exception, beginning with Carroll v.
United States.” There the Supreme Court reasoned that both probable cause
and the exigency of the mobility of automobiles justified a search without a
warrant. But almost seventy-five years later, in Maryland v. Dyson,? the Court
clarified its conclusion that the automobile exception has no separate exigency
requirement.’ In turn, we will then examine Nevada’s application of the auto-
mobile exception prior to 1998’s Harnisch II, and the unique circumstances
under which the Nevada Supreme Court contradicted both the Supreme Court
and its own prior decisions in choosing to diverge from federal precedent on
vehicle searches. Lastly, we will offer specific reasons to justify the reconsid-
eration of the court’s holding in Harnisch II and a return to the carefully devel-
oped and crafted automobile exception as it currently exists in the federal
system.

II. A HisTorRY OF THE AUTOMOBILE EXCEPTION

A. The Birth of the Automobile Exception: The Carroll Doctrine

The automobile exception was established during the era of Prohibition,'®
in the Supreme Court’s decision in Carroll v. United States.'' The Court vali-
dated a warrantless search of an automobile “[u]nder the common law and
agreeabl[e] to the Constitution,” reasoning that under either one a “search may
in many cases be legally made without a warrant.”'?> Carroll involved two
federal agents and one state officer who patrolled a major roadway between
Detroit and Grand Rapids, Michigan, looking for violations of the National
Prohibition Act.'® The officers, having established that probable cause existed
to believe that the defendants were smuggling prohibited alcohol in their auto-

6 An analysis of the court’s holding as an interpretation of the Nevada Constitution is pro-
vided infra at notes 110-67 and accompanying text.

7 Carroll v. United States, 267 U.S. 132 (1925).

8 Maryland v. Dyson, 527 U.S. 465 (1999). Even at that, Dyson merely confirmed the
implications of the Court’s decisions going back to Chambers v. Maroney, 399 U.S. 42
(1970). See infra notes 18-24 and accompanying text.

? Dyson, 527 U.S. at 466-67. The Court had previously concluded that an independent
exigency requirement imposed “substantial burdens on law enforcement without vindicating
any significant values of privacy.” United States v. Ross, 456 U.S. 798, 815 (1982) (quoting
Robbins v. California, 453 U.S. 420, 429 (1981) (Powell, J., concurring)).

19 The Prohibition Era lasted from 1920 to 1933 and outlawed the manufacture, transporta-
tion, and sale of alcoholic beverages by means of the Eighteenth Amendment to the Consti-
tution. See U.S. ConsT. amend. XVIII, repealed by U.S. ConsT. amend. XXI.

Y Carroll, 267 U.S. at 147.

2 Id. at 146.

13 The Act, commonly known as the Volstead Act, was designed to enforce the Eighteenth
Amendment. National Prohibition Act of 1919, ch. 85, 41 Stat. 305 (repealed 1935).
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mobile,'* stopped and searched the vehicle, locating sixty-eight bottles of
blended Scotch whiskies and Gordon gin concealed behind the upholstery of
the seats.

Carroll implicitly established an exigency exception that permits warrant-
less searches of automobiles where contraband quickly could be put out of the
reach of a search warrant. In upholding the search and subsequent seizure, the
Court noted that early Congresses had recognized a distinction between goods
concealed in a “dwelling house or similar place,” on one hand, and “like goods
in course of transportation and concealed in a movable vessel where they read-
ily could be put out of reach of a search warrant.”*> There is a huge difference,
the Court reasoned, between the search of a “dwelling house or other struc-
ture,” for which search warrants may readily be obtained, and “a search of a
ship, motor boat, wagon or automobile,” where “the vehicle can be quickly
moved out of the locality or jurisdiction in which the warrant must be
sought.”16 Based on its reading of this history, the Court concluded that “[t]he
Fourth Amendment is to be construed in the light of what was deemed an
unreasonable search and seizure when it was adopted, and in a manner which
will conserve public interests as well as the interests and rights of individual
citizens.””

B. The Evolution of the Doctrine: Post-Carroll Developments

The Supreme Court in Carroll established the automobile exception to the
warrant requirement and based it on two factors: probable cause to believe the
vehicle contains contraband and the exigent circumstances presented by the
mobility of automobiles, which made it impracticable to obtain a search war-
rant. Yet, the Carroll doctrine was not widely relied on by law enforcement
officers for searches outside the setting of enforcing prohibition laws. In his
treatise on search and seizure law, Professor LaFave explained why:

While the Carroll rule was frequently relied upon in the enforcement of prohibi-
tion laws, it had little impact in other areas. [1]t was generally assumed that the
entire interior of a vehicle was subject to a warrantless search incident to the arrest of
the driver. Usually it was far easier to show grounds to arrest the driver for some
past or present offense and then to justify the search as incident thereto than to show
a present probability as to the location of specific objects in the car, and thus Carroll
was seldom invoked. But when the Supreme Court held . . . that a warrantless search
incident to arrest may extend only to the person of the arrestee and that area within
his immediate control, the continuing vitality and potential reach of the Carroll
doctrine suddenly became important. Some courts and commentators contended that
Carroll could not be invoked to uphold those searches formerly justified as searches
of vehicles incident to arrest, for once the arrest is made the vehicle can be secured
by the police and thus is no longer movable as was the car in Carroll. “Exigencies

14 The Court found: “[T]he facts and circumstances within [the officers’] knowledge and of
which they had reasonably trustworthy information were sufficient in themselves to warrant
a man of reasonable caution in the belief that intoxicating liquor was being transported in the
automobile which they stopped and searched.” Carroll, 267 U.S. at 162.

15 1d. at 151.

16 Id. at 153 (emphasis added).

7 Id. at 149.
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do not exist when the vehicle and the suspect are both in police custody.” But the
Supreme Court, in Chambers v. Maroney, did not agree.18

In 1970, the Supreme Court, in deciding Chambers v. Maroney," rejected
any formidable understanding of the traditional exigency requirement as a con-
dition for application of the automobile exception to the warrant requirement,
fully twenty-eight years prior to the 1998 decision of the Nevada Supreme
Court in Harnisch 11.2° Police had both stopped the suspect vehicle and
arrested its occupants, and both the vehicle and suspects were driven to the
local police station, where the automobile was searched and incriminating evi-
dence found. The Court first rejected the idea that the search could be justified
as incident to arrest because “[o]nce an accused is under arrest and in custody,
then a search made at another place, without a warrant, is simply not incident to
arrest.”?! But, the Court then noted that the officers had stopped the vehicle
within two miles of the location of the reported crime and had probable cause
to believe the vehicle contained incriminating evidence related to the crime for
which its occupants were arrested. In turn, the Court refused to distinguish
between “on the one hand seizing and holding a car before presenting the prob-
able cause issue to a magistrate and on the other hand carrying out an immedi-
ate search without a warrant.”*2

Instead, the Court underscored that there is “little to choose in terms of
practical consequences between an immediate search without a warrant and the
car’s immobilization until after a warrant is obtained.”?®* The Court also noted
that “[t]lhe same consequences may not follow where there is unforeseeable
cause to search a house [because] . . . for the purposes of the Fourth Amend-

18 WaynE R. LAFAVE, 3 SEARCH AND SEIZURE: A TREATISE ON THE FOURTH AMENDMENT
§ 7.2(a), at 540-41 (4th ed. 2004) (footnotes omitted).

19 Chambers v. Maroney, 399 U.S. 42 (1970).

20 See id. at 51-52. As Professor Latzer observed, in Chambers and its progeny, the Court
“reaffirmed Carroll but worked a subtle change: whereas the old precedent excused the
warrant because of some exigency, the Burger rulings eroded the exigency requirement.”
BarrY LATZER, STATE CONSTITUTIONS AND CRIMINAL JUSTICE 68 (1991). In Chambers, the
Court permitted a warrantless search of an automobile that had already been “towed and
secured by the police.” Id. at 84 n.145. Thus, by 1985 the Court held that “the warrantless
search of a mobile home was justified by both the ‘ready mobility’ of the vehicle (although it
was parked and not about to be moved) and the reduced expectation of privacy engendered
by the 'pervasive regulation’ of such vehicles.” Id. at 68 (citing California v. Carney, 471
U.S. 386 (1985)).

2l Chambers, 399 U.S. at 47 (internal quotation omitted).

22 Id. at 52. Thus, in Chambers the Court “moved away from practicality concerns by
allowing for the search of an automobile that was no longer on the road but was instead
secure in a police station. As long as probable cause to search the automobile existed,
mobility was not important.” RoBERT M. BLooM, SEARCHES, SEIZURES, AND WARRANTS: A
REFERENCE GUIDE TO THE UNITED StATES ConsTiTUTION 109 (2003). Professor Friesen
thus asserts, somewhat paradoxically, that “exigent circumstances are not required in order
to dispense with a warrant when searching an automobile, as its potential mobility supplies
the exigency needed.” JENNIFER FRIESEN, 2 STATE CONSTITUTIONAL LAW: LITIGATING INDI-
vIDUAL RiGHTS, CLAIMS, AND DEFENSEs § 11.08, at 11-101 (4th ed. 2006) (emphasis added)
[hereinafter STATE ConsTiTUTIONAL LAaw]. It really was not entirely clear whether the
Supreme Court had “abandoned” the exigency requirement or merely redefined it.

23 Chambers, 399 U.S. at 52.
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ment there is a constitutional difference between houses and cars.”?* The
Court thus offered what became a second rationale justifying the automobile
exception to the warrant requirement: the reduced expectation of privacy in
automobiles.

Just three years later, in Cady v. Dombrowski,?®> the Court upheld the
search of a disabled vehicle when a policeman, after arresting a law enforce-
ment officer for driving under the influence, searched the vehicle, pursuant to a
department procedure, to secure the driver’s law enforcement service revolver.
The driver was a Chicago police officer and was detained at the scene of a
single vehicle accident; he was subsequently arrested for driving under the
influence and transported to the police station while his disabled vehicle was
towed to a privately owned garage.

Because the arresting officers thought Chicago officers were required by
regulation to carry their service revolvers at all times, the arresting officers
attempted, but failed, to locate the revolver on the arrested person or in his
vehicle. A subsequent search at the garage led to opening the trunk of the
vehicle and locating items that led to the discovery of evidence connecting the
arrested individual to a nearby murder. The Court not only concluded that the
search was a “reasonable” exercise of a police “caretaking” function, but it also
emphasized the idea that the search was justified in part by the reduced expec-
tation of privacy in automobiles.?® It noted that “[a]ll States require vehicles to
be registered and operators to be licensed. States and localities have enacted
extensive and detailed codes regulating the condition and manner in which
motor vehicles may be operated on public streets and highways.”?’

Because of the extensive regulation of motor vehicles and traffic, and also
because of the frequency with which a vehicle can become disabled or involved in an
accident on public highways, the extent of police-citizen contact involving automo-
biles will be substantially greater than police-citizen contact in a home or office.8

The consequence is a constitutional difference between searches of homes and
similar structures from searches of automobiles, a difference that stems in part
from the “ambulatory character” of automobiles and in part because the “exten-
sive, and often noncriminal contact with automobiles will bring local officials
in ‘plain view’ of evidence, fruits, or instrumentalities of a crime or
contraband.”?°

This new justification for the automobile exception was developed further
in Cardwell v. Lewis.>° The case concerned a murder investigation in which a
vehicle was alleged to have been used to push the victim’s vehicle over an
embankment. The warrantless search of the exterior of the vehicle was upheld

24 Id. Modern commentators have recognized that “Chambers cannot be rationalized in
terms of the oft-stated principle that a search warrant is required except in exigent circum-
stances.” 2 WAYNE R. LAFAVE ET aL., CRIMINAL PROCEDURE § 3.7(b), at 275 (3d ed. 2007).
25 Cady v. Dombrowski, 413 U.S. 433 (1973).

26 |d. at 441, 447-48. The Court emphasized that the officers’ actions were reasonable
based on concern for the safety of the public, who might be endangered if someone removed
a revolver from the trunk of a vehicle. Id. at 447.

27 Id. at 441.

28 Id.

29 Id. at 442.

30 Cardwell v. Lewis, 417 U.S. 583 (1974).
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by the Court based on the automobile exception to the warrant requirement.
The Court concluded that that there was probable cause to justify searching this
automobile®' and emphasized the newer justification for the automobile excep-
tion. Specifically, the Court noted:
One has a lesser expectation of privacy in a motor vehicle because its function is
transportation and it seldom serves as one’s residence or as the repository of personal
effects. A car has little capacity for escaping public scrutiny. It travels public thor-
oughfares where both its occupants and its contents are in plain view.>2
Consistent with this new emphasis, the Court stressed that “[wJhat a person
knowingly exposes to the public, even in his own home or office, is not a
subject of Fourth Amendment protection.”*?

It took some time, of course, before the reduced expectation of privacy
rationale came to be viewed as a sufficient ground to fully justify the exception
to the warrant requirement. The Court demonstrated that it was not ready fully
to take this step in United States v. Chadwick.>* There Amtrak railroad offi-
cials observed suspects carrying a brown footlocker, which they believed con-
tained a large quantity of marijuana.®> When the suspects arrived in Boston,
and retrieved the footlocker from the baggage cart, federal agents there used a
drug detector dog that signaled the presence of a controlled substance inside the
footlocker. The agents followed the suspects until they met with another and
loaded the footlocker into the trunk of a nearby vehicle. After an arrest of the
suspects, the federal agents conducted a warrantless search of the footlocker
and recovered a large amount of marijuana.

Even as it underscored the reduced expectation of privacy as an important
part of the rationale for the automobile exception, the Court also stressed that
the same factors do not apply to footlockers.*® The Court stressed that
“[1luggage contents are not open to public view, except as a condition to a
border entry or common carrier travel; nor is luggage subject to regular inspec-

31 Id. at 592. Indeed, the federal district court had concluded that there was both sufficient
probable cause to justify the arrest of the owner of the vehicle who had responded at the
police station, as well as probable cause to believe that the suspect’s vehicle was used in the
commission of a crime. Id. at 586-87.

32 Id. at 590. For cases confirming that the reduced expectation of privacy has become the
central—and, indeed, adequate—justification for the automobile exception to the warrant
requirement, see Michigan v. Thomas, 458 U.S. 259, 261 (1982), and California v. Carney,
471 U.S. 386, 391-93 (1985).

33 Cardwell, 417 U.S. at 591 (quoting Katz v. United States, 389 U.S. 347, 351 (1967)).
The Court viewed it as basically irrelevant that the vehicle in Cardwell presented no threat
of mobility, given that the car had been impounded well prior to the search. The Court
concluded that it did not matter that “the police impounded the car prior to the examination,
which they could have made on the spot,” and, thus, there was no constitutional barrier “to
the use of the evidence obtained thereby.” Id. at 593.

34 United States v. Chadwick, 433 U.S. 1 (1977).

35 Id. at 3 (noting that officers testified that the trunk appeared to be “unusually heavy for its
size, and that it was leaking talcum powder, a substance often used to mask the odor of
marihuana or hashish”).

36 Jd. at 13. Even then, however, the Court fully acknowledged that the automobile excep-
tion had been applied “in cases in which the possibilities of the vehicle’s being removed or
evidence in it destroyed were remote, if not non-existent.” Id. at 12 (internal quotation
omitted).
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this officer’s time and resources? Are there demonstrable benefits that derive
from such a rule? Would a warrantless search in this case be unreasonable?
On these facts, is there a privacy interest that the State of Nevada seeks to
protect that the federal Constitution does not? Should an officer rush to ensure
contact with the suspect in his vehicle, despite potential investigative and safety
concerns, simply to establish the vehicle as not being parked, immobile, and
unoccupied when first “encountered”?

These are among the questions raised by the decisions made in Harnisch
and those that followed. Such questions continue to burden law enforcement
officers every day as they set out to protect the public against individuals who
use their privacy to facilitate criminal endeavors. Although it is elementary
that states may provide greater protections than required by the federal Consti-
tution, it is at least as fundamental that such decisions should be carefully rea-
soned and grounded in a strong public policy. In this case, the Nevada rule
appears to achieve little in advancing individual privacy interests even as it
diminishes collective security interests.'®® We are convinced that most
Nevadans would relinquish a temporary liberty interest where a trained police
officer has obtained sufficient probable cause to justify a search of a vehicle.
When Nevadans are out and about in their vehicles, most would prefer the short
delay while police search their vehicle to having the vehicle seized while the
officer tracks down a judge to confirm what the officer already knows. The
federal automobile exception is rooted in good policy that balances private
interests with the collective good, even as it provides law enforcement with
clear and unequivocal guidelines for doing their jobs.

168 At the least, Harnisch should supply a reminder to the Nevada Supreme Court of a
principle frequently taught in a law school’s first year legal writing course: don’t ever forget
to Shepardize! See note 84 (describing Harnisch II’s inaccurate reliance on a 1990 Utah
plurality decision that had been rejected in 1996, well prior to the Nevada decision in
Harnisch IT).
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