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By and large, state courts have always recognized that it makes a
difference that the states are governments of general legislative powers, subject
only to the limits included in their bills of rights. Just as the leading
commentator of the post Civil War period, Thomas Cooley, clearly articulated
this view, the leading commentator of an earlier era, Justice Story, concluded
that, prior to adoption of the United States Constitution, and absent an express
prohibition contained within its state constitution, a state legislature “might
pass a bill of attainder, or ex post facto law, as a general result of its sovereign
legislative power.”’*® In the modern era, one of our most perceptive
constitutional historians, and the scholar best known for reminding us of the
“higher law” background of the Constitution, Corwin was also the one who
informed us “that a state constitution is not, so far as the state legislature is
concerned, a grant of powers, but is rather a limitation on powers otherwise
plenary.”'*

A. Inalienable Rights Clauses

Even though the state constitutions created governments of general
legislative powers, it was common for them to state the principle that the
people have natural and inalienable rights. The Virginia provision reads:

That all men are by nature equally free and independent, and have
certain inherent rights, of which, when they enter into a state of
society, they cannot, by any compact, deprive or divest their
posterity; namely, the enjoyment of life and liberty, with the means

known for having imposed a “common-law gloss on constitutional government” that
substantially ‘“‘undermines the significance of a written constitution.” PauL W. KAHN,
LEGITIMACY AND HISTORY: SELF-GOVERNMENT IN AMERICAN CONSTITUTIONAL THEORY 76
(1992). Cooley held views that anticipated the Supreme Court’s Lochner era. See McAffee,
Inalienable Rights, supra note 13, at 790 n.174; McAffee, Original Meaning, supra note 26, at
1313-14.

"#JosEPH STORY, COMMENTARIES ON THE CONSTITUTION OF THE UNITED STATES 497
(1987). But see Sherry, Extra-Textual Interpretation, supra note 16, at 303 (finding that
“Virginia judges in the early days of the republic used unwritten or natural law to protect against
both ex post facto laws and uncompensated takings”); Sherry, supra note 13, at 1157
(concluding that Bill of Attainder Clause was viewed as enactment of positive right, but that
prohibition on ex post facto laws described natural right that would have limited legislature even
without explicit provision). For a critical reaction to the view that the Framers of the federal
Constitution would have distinguished between a prohibition on bills of attainder, as a positive
law limitation, and the ban on ex post facto laws as an inherent and fixed limitation rooted in
natural law, see MCAFFEE, supra note 4, at 125.

®CorWIN, COURT OVER CONSTITUTION, supra note 12, at 21. See supra notes 1012 and
accompanying text. Corwin’s recognition of the centrality of the plenary powers originally
perceived in the state constitutions is a central reason for thinking that, at least by this time, he
properly understood the original meaning of the Ninth Amendment. See supra note 9 and
accompanying text.
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No. 2] UNWRITTEN CONSTITUTIONALISM 361

of acquiring and possessing property, and pursuing and obtaining
happiness and safety.'*

It is critical to understand, however, that those who drafted the state
constitutions had a different purpose in mind than we would today.
Declarations of rights were intended “to declare the fundamental political
principles that were to guide the government and to ensure that these principles
were made effectual.”’®' A consequence is that “admonitory and hortatory
language” was “characteristic of state declarations of rights.”'*> A leading
modern commentator on state constitutions states:

[T]he insusceptibility of various provisions to judicial enforcement
was not a flaw, because the declarations were addressed not to the
state judiciary primarily but to the people’s representatives, who
were to be guided by them in legislating, and even more to the
liberty-loving and vigilant citizenry that was to oversee the exercise
of governmental power.'**

The state declarations, then, presented “moral admonitions” that were not
treated as binding legal obligations.'* This is why Hamilton once referred to
“those aphorisms” in bills of rights, which “would sound much better in a
treatise of ethics than in a constitution of government.”'#

The general practice, then, was to treat references to unalienable rights in
the declarations of rights as a “mere statement of principles . . . without
substantive force in law.”'*® Historian Forrest McDonald observes that the
“only exception of consequence was involved in the Quock Walker Case

1%0yA. CoNsT. of 1796, Bill of Rights, § 1, reprinted in 7 STATE CONSTITUTIONS, supra
note 34, at 3813. See also Pa. CONST. of 1776, Decl. of Rights, § 1, reprinted in 5 STATE
CONSTITUTIONS, supra note 34, at 3082 (stating similar language).

“ITARR, supra note 23, at 78.

}421d.

3

M4 ESLIE FRIEDMAN GOLDSTEIN, IN DEFENSE OF THE TEXT: DEMOCRACY AND
CONSTITUTIONAL THEORY 74 (1991). See also GEORGE D. BRADEN & RUBIN G. COHN, THE
ILLmNoIS CONSTITUTION 8 (1969) (noting state constitution’s inalienable rights clause “is not
generally considered, of itself, an operative constitutional limitation upon the exercise of
governmental powers”); Donald S. Lutz, Political Participation in Eighteenth-Century America,
53 ALB. L. REV. 327, 328 (1989) (observing that eighteenth century state constitutions “were not
viewed as legalistically as they are today™).

5THE FEDERALIST NO. 84, at 579 (Alexander Hamilton) (Jacob Cooke ed., 1961).

'4McDonald, supra note 22, at 388. Cf. BRADEN & COHN, supra note 144, at 9 (noting that
even though many see unalienable rights clauses as “pieties that are not specific enough for
courts to use in protecting the rights of the people,” there are those who “argue that the basic
American theory of limited government includes, in addition to the explicit limitations set forth
in a bill of rights, a sort of residual limitation that implicitly reserves to the people fundamental
rights of freedom not otherwise spelled out™).
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(1783), in which the Massachusetts Supreme Court ordered the freedom of a
slave on the ground that the state constitution of 1780 declared that ‘all men
are born free and equal.””'¥’ By contrast, “the Virginia courts failed to use
principles of natural justice to condemn what might be considered the most
flagrant violation of natural rights, the enslavement of the black race.”'*® With
a few other exceptions,'® the inalienable rights clauses have been viewed, in
short, as the equivalent of Article 8 of the French Declaration of Rights of Man
and Citizen, which provides: “Every law which violates the inalienable rights
of man is essentially unjust and tyrannical; it is not a law at all.”"*® As
Professor Bernard Schwartz has observed, such provisions “state abstract
principles that, however high-sounding, add nothing to the practical rights
possessed by Frenchmen.”"'

B. The Other Rights “Retained” by State Constitutions

A number of years ago, Professor John Hart Ely observed that nineteenth
century state constitutions frequently included provisions that, tracking the
federal Ninth Amendment, prohibited disparaging other rights retained by the
people."? Ely concludes that such provisions “were inspired by the Ninth
Amendment,” and that they are “virtually conclusive evidence that [the drafters
of such provisions] understood [them] to mean what [they] said and not simply
to relate to the limits of federal power.”'*® For Sherry, the presence of Ninth
Amendment equivalents becomes evidence that the debate leading to the Ninth
Amendment did not turn on the distinction between governments of general
legislative powers and governments of enumerated powers.'>* If the distinction
between governments of general and enumerated powers were really so
critical, “we would not expect to find the equivalent of the Ninth Amendment
in state constitutions because it would serve no purpose.”’* In this view, the
traditional reading of the Ninth Amendment is clearly wrong because “there is

'“"McDonald, supra note 22, at 388.

"8 Sherry, Extra-Textual Interpretation, supra note 16, at 316.

'9See, e.g., Billings v. Hall, 7 Cal. 1, 16 (1857) (relying on California’s “inalienable
rights” clause in justifying “vested rights” holding in favor of real property).

'“Bernard Schwartz, Experience Versus Reason:“Beautiful Books and Great
Revolutions ™, in GOVERNMENT PROSCRIBED, supra note 22, at 426.

Plrd. at 525,

'2ELy, supra note 68, at 203 n.87 (observing that “one discovers that no fewer than
twenty-six of them [the state constitutions] contained provisions indicating that the enumeration
of certain rights was not to be taken to disparage others retained by the people™). See also AMAR,
supra note 29, at 280-81; Yoo, supra note 54, at 999-1035.

'BELY, supra note 68, at 203-04 n.87. Cf. Sherry, Natural Law, supra note 54, at 181-82
(concluding that since “both the state constitutions and the federal constitution contain such
language,” the language “was put in to safeguard unwritten inalienable rights™).

:::Sherry, Natural Law, supra note 54, at 183,

1d.
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no reason to incorporate language protecting ‘reserved’ rights in the
constitution of a general government, such as a state government,”'*

This is a very strange argument to come from, of all people, Sherry. The
traditional reading of the Ninth Amendment presumes an important distinction
between governments of general legislative powers, which are subjected only
to the limits set forth in a bill of rights, and governments of enumerated
legislative powers, which are limited by the granting of restricted powers.
Sherry has defended the view that since a bill of rights “was thought to be the
renewed declaration, not the creation, of fundamental law,” it followed that
even in states lacking a bill of rights the citizenry had not “ceded any of the
unwritten rights themselves.”’>’ Sherry’s own argument, then, is that the
people had implicitly “reserved” all their natural and inalienable rights even
without a bill of rights. If Sherry’s analysis of the state constitutions is correct,
the states would not be governments of general legislative powers subject only
to the limits set forth in a bill of rights. It therefore makes no sense to contend
that “there is no reason to incorporate language protecting ‘reserved’ rights in
the constitution of a general government, such as a state government.”'*®

We have little reason, however, to think that the people involved in state
constitution-making altered their way of perceiving the powers granted to
government or the rights retained by the people.'” In the decade that followed
adoption of the federal Constitution, “although six states adopted seven new
state constitutions and other states amended their constitutions, what is striking
is how limited an impact the federal Constitution had on the structure of state
governments during this period.”'® In general, the states “found that their
sister states shared similar problems and were therefore a better source of
instruction than the federal Constitution.”'®" Consequently in the typical state
constitution, “the bill of rights was a copy-cat version of the bill of rights of
some other state or some earlier constitution,” and the provisions “were carried
over without much thought or debate.”'®® And, once a Ninth Amendment

13614, at 181-82. Compare Yoo, supra note 54, at 968 (concluding that “[t]he presence of
these provisions in state constitutions undermines the reading of the Ninth Amendment as a rule
of construction™).

157Sherry, Extra-Textual Interpretation, supra note 16, at 298.

18Sherry, Natural Law, supra note 54, at 181-82. It is admittedly less than clear whether
Sherry’s current advocacy of “pragmatic” constitutional decision making places her in the
position of affirming or denying that state legislatures have “general” legislative powers subject
only to textual limitations. See supra note 20 and accompanying text.

11t has been observed that “from 1800 to 1860, thirty-seven new state constitutions were
adopted,” and “{f]ifteen of the twenty-four states in the Union by 1830 revised their constitutions
by 1860, two of them twice.” TARR, supra note 23, at 94.

'%/d. at 88.

18174 at 90. The result was that “conventions were influenced by earlier constitutions,
constitutional experience, practice, and interpretations,” and “scores of different editions” of
constitutional compilations “were present in nearly every nineteenth-century constitutional
convention.” Fritz, supra note 23, at 975-76.

1521 awrence M. Friedman, State Constitutions and Criminal Justice in the Late Nineteenth
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364 UTAH LAW REVIEW [2004: 333

counterpart was adopted, it became natural for it to be copied, inasmuch as
“states seeking congressional approval for their admission to the Union sought
to avoid controversy by modeling their constitutions on those of existing
states.”'®?

Consistent with this pattern, despite its adoption of a Ninth Amendment
equivalent approximately thirty years after adoption of the federal Bill of
Rights, Alabama stated expressly in the same constitution “that everything in
the article [setting forth the declaration of rights] is excepted out of the general
powers of government.”'® Alabama’s Supreme Court, moreover, has
concluded that “the federal Constitution i1s a grant of power, while the state
Constitution is only a limitation of power.”'® So even though the Alabama
Constitution states that “this enumeration of certain rights shall not impair or
deny others retained by the people,”'®® the Alabama Supreme Court has stated
that this section refers only to “rights enumerated in the preceding . . . sections
of the Constitution constituting the bill of rights.”'’

Sherry is correct, though, that the presence of Ninth Amendment
equivalents in state constitutions can be confusing and disorienting. Despite the
court’s clear holding in the 1939 case Johnson v. Robinson, the 1819 Alabama
Constitution seems to state that, in addition to the “rights” enumerated in the
declaration of rights, there are “others retained by the people.”'®® It is a natural
response to the arguments that led to the adoption of the Ninth Amendment to
the federal Constitution'®® to wonder what other rights are retained under a

Century, 53 ALB. L. REV. 265, 266 (1989).

13G. Alan Tarr, Models and Fashions in State Constitutionalism, 1998 Wis. L. REv. 729,
731. See also Baldwin, supra note 112, at 673; Tarr, supra, at 730 (stating that “{cJonstitutional
borrowing in the United States is as old as the nation™).

1%ALA. CONST. of 1819, art. I, § 30, reprinted in 1 STATE CONSTITUTIONS, supra note 34,
at 98. Years ago, Professor Haines observed that it “was customary to provide in the state
constitutions that the fundamental law should never be violated and to prescribe that all powers
not delegated by the constitution were ‘excepted out of the general powers of government and
were to remain forever inviolate.”” HAINES, supra note 51, at 137-38, reprinted in 6 STATE
CONSTITUTIONS, supra note 34, at 3422 (quoting TENN. CONST. of 1796, art. X, § 4).

1 Alford v. State ex rel. Att’y Gen., 54 So. 213, 222 (Ala. 1910); see also State ex rel.
Schneider v. Kennedy, 587 P.2d 844, 850 (Kan. 1978) (concluding that “[w]here the
constitutionality of a statute is involved, the question is, therefore, not whether the act is
authorized by the constitution, but whether it is prohibited thereby”); CORWIN, COURT OVER
CONSTITUTION, supra note 12, at 21; see supra notes 21-25 and accompanying text.

1% ALA. CONST. of 1901, art. 1, § 36, reprinted in | STATE CONSTITUTIONS, supra note 34,
at 185.

167Johnson v. Robinson, 192 So. 412, 416 (Ala. 1939).

18 ALA. CONST. of 1819, art. I, § 30, reprinted in 1 STATE CONSTITUTIONS, supra note 34,
at 98. It is true that Robinson was decided under the 1901 Constitution of Alabama, but it also
provided that “this enumeration of certain rights shall not impair or deny others retained by the
people.” ALA. CONST of 1901, art. I, § 36, reprinted in 1 STATE CONSTITUTIONS, supra note 34,
at 185.

199See MCAFFEE, supra note 4, at 17-18, 33 n.49, 37 n.82, 84-85, 89-90, 128-31, 13740,
144-45, 155 n.66; McAffee, Inalienable Rights, supra note 13, at 751-69.
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state constitution, and by what means.'’® Little wonder that one result of /n re
J.L. Dorsey was that an Alabama state statute, adopted in 1826, required
attorneys to take an oath stating that they had not engaged in any dueling in the
past, and would not in the future.'”’

The state supreme court, adopting an argument advanced by Dorsey,'™
held that the legislature’s “disqualifying power” had to “be derived from an
express grant in the constitution, or fundamental articles of government-—or
else the act is null and void.”'” Even though Article VI of the Constitution
specifically granted “power to pass such penal laws to suppress the evil
practice of dueling, extending to disqualification from office or the tenure
thereof, as they may deem expedient,”'” the court held the imposition of an

1%t is precisely this sort of confusion and bewilderment that “retained” rights clauses have
caused that prompts us to think that such provisions deserved treatment in the book confronting
such  all-too-human  constitutional provisions. See  CONSTITUTIONAL  STUPIDITIES,
CONSTITUTIONAL TRAGEDIES 1 (William N. Eskridge, Jr. & Sanford Levinson eds., 1998)
(considering which is “stupidest” provision of Constitution). A prominent scholar who relied
upon these state constitutional provisions to shed light on the original meaning of the Ninth
Amendment, for example, also observed that several state constitutions “were quite clear about
distinguishing this caveat,” apparently referring to “unenumerated” rights, from those stating
“that unenumerated powers are not to be inferred.” ELY, supra note 68, at 203 n.87. £.g., CONST.
OF KaN. of 1855, art. I, § 22, reprinted in 2 STATE CONSTITUTIONS, supra note 34, at 1181
(providing that “all powers not herein delegated shall remain with the people™). If Ely and others
wonder why a state constitution establishing a legislature with general powers would include an
“unenumerated” rights provision, they might also ponder why such a constitution would include
a prohibitton on “undelegated” powers, while the state constitution is only a limitation of power.
Alford v. State ex rel. Att’y Gen., 54 So. 213, 222 (Ala. 1910). What does this mean if it isn’t
that states are governments of “unenumerated” (or “undelegated”) powers? See infra note 176
(discussing Griffith case relying on prohibition on undelegated powers to infer limits on
legislative power).

1717 Port. *293 (Ala. 1838). Dorsey is briefly discussed in McAffee, Inalienable Rights,
supra note 13, at 776-77 n.113.

'"2Dorsey, 7 Port. at *301 (contending that legislative act must be “made pursuant to the
power vested by the constitution in the legislature™); id. at *302 (contending that legislative act
“is unauthorised by the constitution, as there is no provision in it, from which such a power is
derivable™).

14 at *333. At one point, the court asserted that if it admitted “the general power of the
legislature to curtail or abridge the privileges of the citizen, without expressly delegated
authority,” it would be hard “for the imagination to conceive or grasp the evils to which it would
tend.” Id. at *335. In a separate concurring opinion, Justice Goldwaite relied directly on the
guarantee in article I, section 30 that “the particular enumeration should not be construed to
disparage or deny others retained by the people.” Id. at *359 (Goldwaite, J., concurring). The
law being challenged, in his view, was “adverse to the principles of liberty and free
government.” Id. at *360 (Goldwaite, J., concurring). Justice Ormond’s opinion expressly relied
upon Lord Coke’s dictum in Dr. Bonham’s Case and Justice Chase’s opinion in Calder v. Bull, 3
U.S. (3 Dall,) 386, 388 (1798) (Chase, J., seriatim opinion). Id. at *375-77 (Ormond, J.,
concurring).

'"ALa. CONST. of 1819, art. VI, § 3, reprinted in | STATE CONSTITUTIONS, supra note 34,
at 109, quoted in Dorsey, 7 Port. at *333.
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oath against dueling exceeded the legislature’s authority.'” In addition, the
court concluded that, beyond the limitations expressly stated in its declaration
of rights, the Constitution secures “all these inherent, unalienable rights” from
intrusion by the “law making power.”'’®

By contrast, the dissenting opinion reminded the majority that “in regard
to the authority of the State, the legislative power is not derived from a
constitutional grant—it was possessed previous to the formation of its
constitution, and is but regulated and controlled by that instrument.”'”’ The
dissenting justice thus concluded that:

[T]he terms on which attorneys shall be admitted, and the causes for
which they shall be disbarred, are matters of legislative regulation:
and consequently, that the act of eighteen hundred and twenty-six, to
suppress the evil practice of duelling, so far as it relates to attorneys
and counsellors, is not repugnant to the constitution.'”™

In this century, the Supreme Court of Alabama has expressly and
specifically rejected the reasoning that supported the holding in Dorsey.
Finding that the power of the legislature “is plenary, and unrestricted except by
specific limitations in the Constitution,”'”” the modern court has effectively
rejected seeing provisions assuring the other rights “retained” by the people as
“powerful rights-bearing texts.”'®® Dorsey, however, was not the only decision
to rely upon a state constitutional provision providing that the enumeration of
rights “‘shall not be construed to impair or deny others retained by the
people.””'®!

In the 1857 case of Billings v. Hall,'® the California Supreme Court not’
only adopted the doctrine of “vested rights,”'® but relied upon the state

">Dorsey, 7 Port. at *344 (concluding that “the law presumes every man to be guilty, until
he proves the reverse, by purging himself, through the medium of a test oath”).

17614, at *324. The Court waxed eloquently as to the ultimate source of these rights: “It
may be remarked, that the right of regulating our own pursuits, the right of protection of society,
and the right of property, are three twin sisters, born of the same common mother—natural law.
Id. Cf Griffith v. Comm’rs of Crawford County, 20 Ohio 609, 623 (1851) (reaching similar
result by relying on provision declaring “‘that all powers not hereby delegated remain with the
people’).

1" Dorsey, 7 Port. at *387, *400 (Collier, C.J., dissenting). See also id. at *401 (“{While
the constitution of the United States is an enabling charter, the constitutions of the States are
instruments of restraint and limitation upon powers already plenary.”)

17814, at *419 (Collier, C.J., dissenting).

'®Johnson v. Robinson, 192 So. 412, 415 (Ala. 1939).

1805ee Yoo, supra note 54, at 1016-18.

IBillings v. Hall, 7 Cal. 1, 16 (1857) (Burnett, J., concurring).

1827 Cal. 1 (1857). The case is discussed in Yoo, supra note 54, at 1018-19.

8Corwin viewed the vested rights doctrine as “the foundational doctrine of constitutional
limitations,” which rests on the idea of inalienable rights. See supra note 72.
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constitution’s recognition of inalienable rights as a ground for rejecting the
view that state legislatures hold plenary power:

It has been erroneously supposed, by many, that the Legislature of a
State might do any Act, except what was expressly prohibited by the
Constitution. Whether there is any restriction upon legislative power,
irrespective of the Constitution, is a question upon which ethical and
political writers have differed. . . . Some contend that the very
existence of government depends upon the supreme power being
lodged in some branch of the Government, from which there is no
appeal, and, if laws are passed which are immoral, or violate the
principles of natural justice, the subject is bound to obey them.
Others contend that there are boundaries set to the exercise of the
supreme sovereign power of the State, that it is limited in its exercise
by the great and fundamental principles of the social compact, which
is founded in consent, express or implied; that it shall be called into
existence for the great ends which that compact was designed to
secure, and, hence, it cannot be converted into such an unlimited
power, as to defeat the end which mankind had in view, when they
entered into the social compact.'®*

Justice Terry dissented. Observing that the inalienable rights provision “is a
mere reiteration of a truism which is as old as constitutional government,”
Justice Terry almost sounds like Wilson in contending that a “similar
declaration is contained in the Constitutions of most of the States of the Union,
but, I think, has never been construed as a limitation on the power of the
government.”'®® Warning about a form of judicial activism in which courts
presume to find rights not specified in the constitution, Justice Terry
concludes:

We may think the power conferred by the Constitution of this State
too great, and dangerous to the rights of the people, and that
limitations are necessary; but we cannot affix them, or act in cases
arising under the State laws as if limitations had been fixed by the
Constitution previously. We cannot declare a legislative act void
because it conflicts with our opinion of policy, expediency, or
Justice. We are not guardians of the rights of the people of the State,

'*Billings, 7 Cal. at 10.

'Id_ at 19 (Terry, J., dissenting). See 2 RATIFICATION OF THE CONSTITUTION, supra note
25, at 388 (contending that when the people invested their legislatures with “every right and
authority which they did not in explicit terms reserve,” they conferred jurisdiction that “is
efficient and complete” whenever the Constitution is silent).
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unless they are secured by some constitutional provision which
comes within our judicial cognizance.'®

Moreover, the statute being challenged merely required a legitimate claimant
of real property to pay for the value of improvements made by the property’s
occupant, and Justice Terry thought the law’s requirements were reasonable
ways to respect the valid interests of all concerned.'®’

An overwhelming portion of the courts that have considered provisions
that merely refer to inalienable rights, or which purport to protect all the rights
“retained” by the people, have in fact held that such rights do not come “within
our judicial cognizance.”'®® Courts have “properly viewed ‘inalienable rights’
and other ‘unenumerated rights’ clauses . . . as not stating meaningful, or
enforceable, limitations on government power.”'® A recent, important work on
constitutional interpretation provided this analysis:

In order for the text to serve as law, it must be rulelike. In order to be
a governing rule, it must possess a certain specificity in order to
connect it to a given situation. Further, it must indicate a decision
with a fair degree of certainty. Such certainty and specificity need not
be absolute, but the law does need to provide determinate and
dichotomous answers to questions of legal authority. In order for the
Constitution to be legally binding, judges must be able to determine
that a given action either is or is not allowed by its terms. Similarly,
the Constitution is binding only to the extent that judges do not have
discretion in its application. Although the application of the law may
require controversial judgments, the law nonetheless imposes
obligations on the judge that are reflected in the vindication of the
legal entitlements of one party or another. For the Constitution to
serve this purpose, it must be elaborated as a series of doctrines,
formulas, or tests. Thus, constitutional interpretation necessarily is
the unfolding of constitutional law. Debates over constitutional
meaning become debates over the proper formulation of relatively
narrow rules.'”

Even in a state that deliberately adopted a provision in 1974 to clarify not
only that the additional rights are “‘retained by the people,” but to specify
“that these rights are ‘retained by the individual citizens of the state,””'"! the

'8 Billings, 7 Cal. at 21. For Justice Terry it is equally clear that “[a]ny assumption of
authority beyond this, would be to place in the hands of the judiciary, powers too great and too
undefined, either for its own security or the protection of private rights.” /d. at 22-23.

'877d. at 23-25.

18814 at 21.

19McAffee, Inalienable Rights, supra note 13, at 792. See also id. at 792-94.

90WHITTINGTON, supra note 132, at 6.

¥*McHugh, supra note 24, at 1611 (quoting La. CONST. art. 1, § 24 (1974)). McHugh says
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No. 2] UNWRITTEN CONSTITUTIONALISM 369

state supreme court underscored that “to hold legislation invalid under the
constitution, it is necessary to rely on some particular constitutional provision
that limits the power of the Legislature to enact such a statute.”'*? Noting that
“the language that the court adopted in this particular opinion is striking in that
it echoes the traditional values that were upheld in this area by state courts
prior to 1974,” a legal scholar states that “it is difficult to find a state court that
has exggessed this principle as categorically as the Louisiana courts have
done.”

C. Popular Sovereignty and Retained Inalienable Rights

In the long run, we will have to make a decision whether constitutional
interpreters are empowered to discover and implement unenumerated
inalienable rights:

The very concept of inalienable natural rights is one that limits,
at least in moral and political theory, the power of the people. But the
founders were just as clear that the power of sovereignty is unlimited
as they were that there are inalienable rights. So we now face a
fundamental question: we can treat the founders as speaking the
sentiments of an unlimited sovereign people on the applicability of a
particular right, or we can choose to view their powers as
substantively limited by an “inalienable” right—but we cannot have
it both ways. . . . Undoubtedly a member of the founding generation
would characterize the Constitution as an exercise in collective self-
government, and might add that one of its purposes was to provide
security for the rights the people held and deserved. It would take
almost two centuries before fundamental accounts of the Constitution

that the drafters “were determined to change the emphasis of the state’s constitutional tradition
from one based upon a collective and integrated identity to one that was consciously libertarian.”
Id

'2Bd. of Dirs. v. All Taxpayers, 529 So. 2d 384, 387 (La. 1988). In an earlier opinion, the
same court concluded that the constitution “protects an individual’s rights by enumerating them,
by providing that the rights of the individual shall be inalienable and by declaring that they shall
be preserved inviolate.” Bd. of Comm’rs v. Dept. of Natural Res., 496 So. 2d 281, 287 (La.
1986). Similarly, in 1970 Illinois adopted a new state constitution that guaranteed that “[t]he
enumeration in this Constitution of certain rights shall not be construed to deny or disparage
others retained by the individual citizens of the State.” ILL. CONST. art. 1, § 24 (1970} (emphasis
added). Even though “[t]he legislative history reveals that the language change was intended to
clarify that the contemplated unenumerated rights were individual rights that belong to each
citizen,” Thomas B. McAffee, The lllinois Bill of Rights and Our Independent Legal Tradition:
A Critique of the lllinois Lockstep Doctrine, 12 S. ILL. U.L.J. 1, 71 (1987), the Illinois Supreme
Court has not construed the provision as generating unlisted limitations on government power.
See, e.g., I1l. Mun. League v. Ill. State Labor Relations Bd., 488 N.E.2d 1040, 1050-51 (Ill. App.
Ct. 1986).

1 McHugh, supra note 24, at 1613,
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