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could easily have been accomplished by designating house
trailers as prohibited use, or by restricting architectural de-
sign, or by placing a minimum on the floor space for a resi-
dence, or by prohibiting temporary residences. None of these
things were done."1

f. Easements vs. Fees

An instrument that specifically conveys a right-of-way "will
be construed as intending to convey only an easement" ' un-
less the terms of the instrument clearly indicate the parties'
intent to convey a fee. On the other hand, instruments "that
specifically refer to a strip, parcel, or tract of land have been
held to convey a fee"-again, subject to the clearly ex-

401 Id. (citation omitted).

Crum v. Butler, 601 So. 2d 834, 837 (Miss. 1992); see New Orleans & N.E.
R.R. v. Morrison, 35 So. 2d 68, 70 (Miss. 1948); Williams v. Patterson, 21 So. 2d
477, 478-80 (Miss. 1945).

Crum, 601 So. 2d at 838; see Alabama & Vicksburg Ry. v. Mashburn, 109
So. 2d 533, 535-36 (Miss. 1959); Mississippi Cent. R.R. v. Ratcliff, 59 So. 2d 311,
314 (Miss. 1952).

But what about a deed that mentions both a strip, a parcel, or tract of land
and a right of way? "It is here," cautions the Mississippi Supreme Court, "that
the instrument becomes unclear and leans toward ambiguity." Crum, 601 So. 2d
at 838. There were two deeds at issue in Crum-the "1883 deed" and the "1887
deed." The 1883 deed provided in relevant part:

[P]arties of the first part have granted, bargained and sold and by these
presents do grant, bargain and sell unto the said party of the second
part a right of way One Hundred Feet wide through the lands belonging
to said parties of the first part .... The said right of way to extend
fifty feet on each side of the center of a Railroad to be constructed by
the party of the second part on such line as the said party of the sec-
ond part may hereafter adopt as a permanent location for its road. To
have and hold unto the said party of the second party and assigns forev-
er for the purposes hereinafter Specified and none other, that is to say
for the purpose of building, constructing and operating a line of railroad
on said right of way. And the said party of the second part shall have
the right to dig earth, quarry rock, Cut timber and do such other things
on said right of way as are necessary and convenient in constructing
and operating its line of Railroad thereon and to fell any timber beyond
the right of way herein granted which is sufficiently near the track of
said road to fall on and obstruct the same. The party of the second part
agrees and binds itself to construct and maintain such drains as will
prevent the railroad from interfering with the drainage of the property.
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It is understood that should the railroad herein mentioned not be built
within eighteen months from the date hereof then this Contract shall be
null and void.

Id. at 836-37 (emphases in original). The 1887 deed provided in relevant part:
I hereby give, grant, bargain, convey and sell to the Louisville New
Orleans and Texas Rail Road Company for Right of Way, a strip of land
100 feet wide that is 50 feet on each side of the center of the Road bed
now constructed thereon .... To have and to hold unto the said Rail
Road Company and its assigns forever for the purpose of building and
constructing and operating a line of Rail Road on said Right of Way and
the said Rail Road Company to have the right to dig earth, quarry rock,
cut timber and do such other things on said right of way as are neces-
sary and convenient in constructing and operating its line of Rail Road
thereon, and to fell any timber beyond the right of way herein granted,
which is sufficiently near the track of said Road to fall on and obstruct
the same ...

Id. at 838 (emphasis in original).
The court approved the chancellor's finding that the 1883 deed granted

"merely an easement." Id. The court found the 1887 deed to be "unclear and am-
biguous." Id. at 839. Falling back on the contra proferentem maxim (the 1887 deed
having been drawn up by the railroad), see supra subpart II.D.1, the court held
that the 1887 deed, too, granted merely an easement. See Crum, 601 So. 2d at
839. The Crum court explained:

When we compare the 1883 deed and the 1887 deed it is clear that
the grantors in the 1883 deed intended only to convey a right of way.
The instrument states that they did "grant, bargain and sell . . . a right
of way 100 feet wide through the lands. . . ." The grant was for the
purpose of building, constructing and operating a line of railroad on the
right of way and none other. The instrument specifically points out that
it is a grant of a right of way through the land and not a grant of the
land. The chancellor correctly held that the 1883 deed granted merely an
easement.

... . Crum contends that the chancellor gave undue influence to
the term "right of way" in accepting it to mean merely an easement or
right to cross. . . . Crum contends that the term "right of way" has a
two fold significance; one being a mere intangible right to cross and the
other indicating a strip of land which a railroad appropriates for its use.

We are struck by the fact that both the 1883 deed and the 1887
deed clearly point out that the conveyances were for the purpose of
constructing and operating a railroad on the right of way. ...

The 1887 deed in its granting provision conveys "for a Right of
Way, a strip of land" to the railroad. The habendum clause of the deed
provides that the conveyance is to the railroad and "its assigns forever
for the purpose of building and constructing and operating a line of Rail
Road..."

The instruments here are unclear and ambiguous. Where terms of a

[V7ol. 69
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pressed intent of the parties to the contrary.
In Dossett v. New Orleans Great Northern R.R.,4' the

grantors agreed to "grant, sell, assign, convey and warrant unto
New Orleans Great Northern Railroad ... its successors or as-
signs," (1) "a strip of land for a right of way, to be selected by
survey and location by [the Railroad] ... two hundred feet in
width (being one hundred feet on each side of the center line of
the Railroad Track) in, over, upon and across the following
described lands ... ."; and (2) "all the timber growing on said
right of way, together with the right to use therefrom earth,
gravel, stones, shells and other materials for the construction
and maintenance of said railroad[,] [t]o have and to hold...
forever, with full warranty, and substitution and subrogation to
all our rights in and to the lands hereby conveyed."465

The court opined

that the language used in the written instrument here in-
volved was sufficient to indicate the sale of land, rather than
right to use land. Since, however, there are phrases, sentenc-
es and clauses in the deed which tend to make the meaning of
the deed unclear and ambiguous, we must resort to the legal
rules of construction as to what the parties considered the
instrument to be a deed. It is apparent that the parties con-
sidered the instrument to be a deed. Moreover, where the
language of an instrument is unclear and ambiguous as to the
estate intended to be conveyed, the instrument should be
construed to convey the fee rather than a lesser estate.4"

contract are vague or ambiguous, they are always construed most strong-
ly against the party who drew it. The 1883 deed and the 1887 deed
were prepared not by Day, but by the railroad.

We are of the opinion that the chancellor correctly ruled that the
1887 deed also conveyed merely a right of way.

Id. at 838-39 (citations omitted).
4" 295 So. 2d 771 (Miss. 1974).
' Dossett, 295 So. 2d at 775-76.
" Id. at 775.
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g. Leases

1). Renewal Options

Mississippi law does not favor perpetual leases."6 7 There-
fore, the parties' "intention to give the right to perpetual re-
newals must appear in clear and unequivocal language."'

In Howard v. Tomicich,69 the written contract provided
that it would be effective "from January 1, 1901, to January 1,
1902, 'with privilege of longer."' 7 ° The question for the court
was "whether a lease of premises for one year 'with privilege of
longer,' secures to the lessee the right of renewal of the lease at
his option."'71 The court concluded that it did not:

It is too vague and uncertain to constitute a binding covenant.
In this writing the question is, what was the intention of the
parties, or, more properly, the meaning of the words in the
clause under consideration?... [Aippellee has testified that
in this clause he meant that appellant should have the prefer-
ence of others for a new lease at whatever rental they could
agree upon, whilst appellant swore that he meant to secure to
himself the right to a second term of one year at the same
rent. So the wisdom of the law excluding parol proof of inten-
tion is justified by the evidence on that point in this case. An
unqualified covenant to renew a lease involves the making of
a new lease of the same premises for the same period and at
the same rent, and a stipulation providing for a refusal of the
premises for a fixed period gives a right to a new lease at the
same rent; but the covenant "with privilege of longer" has no
certain meaning in regard to the term or the consideration of
the lease. How much longer? Upon what conditions? Certainly
the stipulation is uncertain in both respects."7 2

" See Stampley v. Gilbert, 332 So. 2d 61, 63 (Miss. 1976); Lloyd's Estate v.
Mullen Tractor & Equip. Co., 4 So. 2d 282, 285 (Miss. 1941)

4m Lloyd's Estate, 4 So. 2d at 285; accord Stampley, 332 So. 2d at 63.
4" 33 So. 493 (Miss. 1903).
00' Howard, 33 So. at 493.
471 Id.
472 Id. at 493-94 (citations omitted).

[Vol. 69
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2). Assignments

As a general rule, an assignee of a lease does not incur the
obligations of the assignor unless they expressly so agree.473

However, "in cases of general assignments involving leases, the
assignee takes on the obligations of the assignor when the
lease covenants involved 'run with the land,' regardless of ex-
press agreement."474  Lease provisions which affect the
property's use, condition, and value are said to "run with the
land."475

An assignee assumes no obligations under the
lease-including obligations that "run with the land"-when
the assignment is given as collateral for a security interest.47

11. Antenuptial Agreements

Mississippi courts have long favored antenuptial agree-
ments, when fairly made,

not only on account of the security thereby provided for the
wife, but also because . .. provision for the issue of the mar-
riage is usually the great and immediate object in view; and
therefore, the most favorable exposition will be made of the
words of such instruments, to support the intention of the
parties.

477

An antenuptial contract is subject to the same rules of con-
struction and interpretation applicable to contracts general-
ly.

478

471 Midsouth Rail Corp. v. Citizens Bank & Trust Co., 697 So. 2d 451, 455
(Miss. 1997); Coggins v. Joseph, 504 So. 2d 211, 213 (Miss. 1987).

474 Midsouth Rail, 697 So. 2d at 455; see Coggins, 504 So. 2d at 214.
475 Midsouth Rail, 697 So. 2d at 455.
476 Id. at 457; see also Kroger Co. v. Chimneyville Properties, Ltd., 784

F. Supp. 331, 340 (S.D. Miss. 1991). More generally, a collateral assignee of a
lease "should not be burdened with the obligations of the assignor." Midsouth
Rail, 697 So. 2d at 458.

'" Estate of Hensley v. Estate of Hensley, 524 So. 2d 325, 327 (Miss. 1988);
see Gorin v. Gordon, 38 Miss. 205, 210-11 (1859).

418 Estate of Hensley, 524 So. 2d at 327.
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12. Postnuptial Agreements/Property Settlement Agreements

Mississippi law

favors the settlement of disputes by agreement of the parties
and, ordinarily, will enforce the Agreement which the parties
have made, absent any fraud, mistake, or overreaching. This
is as true of agreements made in the process of the termina-
tion of the marriage by divorce as of any other kind of negoti-
ated settlement. They are contracts, made by the parties,
upon consideration acceptable to each of them, and the law
will enforce them. Courts will not rewrite them to satisfy the
desires of either party. With regard to the property of the par-
ties, this is a strong and enforceable rule with few, if any,
exceptions.47 9

The rules applicable to the construction of written con-
tracts in general apply to postnuptial agreements (also known
as property settlement agreements)."0 That said, once a post-
nuptial agreement sufficient to comply with Mississippi's Irrec-
oncilable Differences Divorce Act"81 is filed along with the
final divorce decree, the terms of the property settlement agree-
ment are treated as a part of the chancery court's final decree.4"2

... McManus v. Howard, 569 So. 2d 1213, 1215 (Miss. 1990) (citations omitted);
see also McBride v. Chevron U.S.A., 673 So. 2d 372, 379 (Miss. 1996) ("Our law
favors settlement for many reasons, not the least of which includes the expedi-
tious closure of cases."). See supra subpart II.E.5 for a discussion of construing
settlement agreements in general.

410 See Roberts v. Roberts, 381 So. 2d 1333, 1335 (Miss. 1980); see, e.g., Meek
v. Warren, 726 So. 2d 1292, 1293-94 (Miss. Ct. App. 1998). Thus, for example,
"where ambiguities may be found, the agreement should be construed much as is
done in the case of a contract, with the court seeking to gather the intent of the
parties and render its clauses harmonious in the light of that intent." Switzer v.
Switzer, 460 So. 2d 843, 846 (Miss. 1984); see Owen v. Gerity, 422 So. 2d 284,
288 (Miss. 1982) (construing property agreement against ex-wife whose attorney
had prepared the agreement); Hoar v. Hoar, 404 So. 2d 1032, 1035 (Miss. 1981)
(where property agreement was ambiguous, court correctly allowed parol evident
to show intent); Roberts, 381 So. 2d at 1335.

481 MISS. CODE ANN. § 93-5-2 (Supp. 1998).
' Id. In Switzer, the court explained that the Irreconcilable Differences Di-

vorce Act

contemplates that the parties will negotiate a settlement of all matters,
including a division of property and respective rights and responsibilities

[Vol. 69
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Construing a postnuptial contract in the context of a dis-
pute between the estate of one ex-spouse and the surviving ex-
spouse, the Mississippi Supreme Court has written:

The rule is, as to a postnuptial agreement, that only such
rights in the estate of the deceased spouse are barred as are
expressly enumerated or reasonably inferable from the lan-
guage employed therein. In construing such agreements the
purpose must be clear to exclude the surviving spouse from
having his or her rights of inheritance in the deceased spouse;
and they will be so construed only so far as the agreement
clearly requires.'

The court in Roberts v. Roberts' construed a property
settlement agreement that was filed but was not adjudicated
before the husband died suddenly. The court noted:

In support of their contention that the widow contracted
away her right to inherit, the appellants (brothers and sisters

in relation thereto. The statute further contemplates that this property
settlement agreement will be filed with the court before a final decree
may be entered.

When the statute has been complied with, the ... agreement be-
comes a part of the final decree for all legal intents and purposes ...
If the agreement is sufficient to comply with the statute, that is enough
to render it a part of the final decree of divorce the same as if a decree
including the same provisions as may be found in the property settle-
ment agreement had been rendered by the Chancery Court following a
contested divorce proceeding.

We have heretofore held that, for purposes of subsequent modifica-
tion proceedings, alimony and child support provisions found in an agree-
ment made incident to an irreconcilable differences divorce are treated
the same as though the chancellor had made the award after a contest-
ed divorce trial. There is no reason on principal why a property settle-
ment provision such as that in controversy here should not be similarly
treated as though it were a part of the divorce decree.

As a matter of law, a property settlement prepared and filed in
compliance with the statute can never be a document extraneous to the
final decree. This rule is compelled by the logic implicit in Section 93-5-
2. Any other rule would exalt form over substance and inevitably pro-
duce arbitrary and inequitable results.

Switzer, 460 So. 2d at 845-46 (citations omitted).
Kirby v. Kent, 160 So. 569, 572 (Miss. 1935) (citations omitted).
381 So. 2d 1333 (Miss. 1980).
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of the deceased) cite language in the... preamble to the
Roberts' agreement which states:

WHEREAS, irreconcilable difference having arisen be-
tween them, and they are now living separate and apart
and now desire to make a mutually acceptable settle-
ment of their respective rights, liabilities, obligations
and property rights arising out of and during the course
of their marital relationship;...

The appellants urge this Court to adopt the reasoning
that the widow's status as an heir "arises out of" the marital
relationship. .. , and that she is precluded from asserting her
status as an heir of the deceased husband to claim the prop-
erty allotted to him under the property settlement agreement.

.... [Clonsidering the language of the preamble... with
the language found in Paragraph eight which states: "This
agreement shall be binding not only upon the Husband and
Wife, but also upon their heirs, successors and assigns", and
together with the provision in Paragraph twelve that "This
agreement... is not contingent upon either party procuring a
divorce from the other", the instrument clearly manifests the
parties [sic] intention that the property settlement was to be
final and binding, not only while they lived, but, also, in the
event of the death of one of the parties whether a divorce was
obtained or not. Mrs. Roberts received her share of approxi-
mately one-half of the couple's property under the agreement,
and she is now precluded by that same agreement from claim-
ing the other one-half as the sole heir of the deceased.'

13. Wills, Testamentary Trusts, and Related Documents

The same rules of construction and interpretation that
apply to written instruments generally also apply to trust in-
struments "whether they are contracts, deeds, or wills."' As
such, a court's primary responsibility is to determine and give
effect the intent of the testator or testatrix8 7 --as long as that

Roberts, 381 So. 2d at 1334-35 (emphasis omitted).
Hart v. First Nat'l Bank of Jackson, 103 So. 2d 406, 409 (Miss. 1958).

"8 See Estate of Williams v. Junius Ward Johnson Mem'l Young Men's Chris-

[Vol. 69
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intent is not contrary to law or public policy. 88

tian Ass'n, 672 So. 2d 1173, 1175 (Miss. 1996); Estate of Blount v. Papps, 611
So. 2d 862, 866 (Miss. 1992); In re Estate of Dedeaux, 584 So. 2d 419, 421 (Miss.
1991); In re Estate of Vick, 557 So. 2d 760, 765 (Miss. 1989); Tinnin v. First
United Bank of Miss., 502 So. 2d 659, 663 (Miss. 1987); Stovall v. Stovall, 360
So. 2d 679, 681 (Miss. 1978); In re Estate of Granberry, 310 So. 2d 708, 711
(Miss. 1975); Hart, 103 So. 2d at 409; Yeates v. Box, 22 So. 2d 411, 413 (Miss.
1945); see also In re Raworth's Estate, 52 So. 2d 661, 663 (Miss. 1951) ("[11n the
absence of a clear intent to the contrary, that construction should be adopted
which will result in a just and reasonable disposition of the property."), quoted
with approval in Estate of Blount, 611 So. 2d at 866.

' Tinnin, 502 So. 2d at 664; see Dealy v. Keatts, 128 So. 268, 270 (Miss.
1930); In re Will of Griffin, 411 So. 2d 766, 767 (Miss. 1982). The Tinnin court
stated that

[fior reasons of social policy, our law has come to provide that one may
not wholly disinherit one's spouse, that one may not attempt purchase of
a ticket to heaven by leaving his entire estate to the church, that one
may not control ownership of property beyond life in being plus twenty-
one years land] ... that entitlement one is eligible to enjoy on one's
merits shall not be denied by reason of one's race, color or creed.

Tinnin, 502 So. 2d at 664. In Tinnin, the court was asked to construe a will, the
residuary clause of which sought to set up a charitable educational trust to benefit
only Caucasian students. The court prefaced its analysis as follows:

Where a testamentary devise fails, because it "violates law or social pol-
icy" or for whatever reason, and where the will's residuary clause fails
to pick it up, again for whatever reason, the force of the private law is
thought spent. Our public law provides for the descent and distribution
of property not effectively devised by will ...

Our law in sum provides that the court, as here asked to construe
a will, supplement it by the statutes on descent and distribution-thus
adding the ultimate residuary clause-and by such administrative pro-
visions or modifications as are authorized and necessary, and then re-
strict it by the various limitations our public law has imposed upon
testamentary power. The composite document thus constructed is then
construed as a whole with each part, each phrase, each word given ef-
fect, if that be possible....

Id. at 665 (citations omitted).
Turning to the will, the court held as follows:

We will never know what Allan Hobgood would have preferred to do
with his money if he had known that no court would enforce his wish
that his money be loaned exclusively to white students. The language he
employed leaves no doubt that he did not want any of his money to be
loaned to non-whites. Disingenuity attends the suggestion that the racial-
ly exclusive language of the will was incidental or an afterthought. ...

Recognition of the unmistakable meaning of this clause, however,
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The surest guide to testamentary intent is the wording em-
ployed by the maker of the will. Indeed, the intention of the
testator is to be found, not in what he intended to say but
what he did say. We have authority to give effect to the
testator's intent only where that intent has received some
form of direct or reasonably implied expression in the
will.

89

leaves us far short of solution to today's construction riddle.. . . The
Chancery Court . . . . looked at the racially restrictive clause and asked
whether it was incidental or integral. The court should have directed its
attention to the alternative dispositions argued for and sought a just and
reasonable disposition of Allan Hobgood's will as consistent as may be
decreed by reference to the general plan reflected by his reconstructed
will. More precisely, the alternatives below and here are (a) striking the
racially restrictive clause and continuing the trust and (b) causing the
trust to fail and the property to be distributed to the Tinnins, the
testator's heirs at law. We know for a fact that Allan Hobgood did not
wish either of these alternatives. The question is which is less offensive
the general plan of his reconstructed will.

... Lucille Hamilton Hobgood Tinnin, Allan's aunt of the half
blood, was not mentioned in his will. Indeed, when the will was made,
Allan's mother appears to have been his sole heir at law, so that there
is no reason for him to have thought of the possibility that Aunt Lucille
would share in his estate, much less that her four children might take it
all. While it is true that we construe wills favorably to those who would
take under the laws of descent and distribution, unless the testator has
manifest an intent to the contrary, we do so far more readily in favor of
next of kin than remote kin....

The Tinnins' argument is filled with anomaly: because of the unen-
forceable racially restrictive intention of the testator, the trust, they
argue, must fail and the assets must be distributed to four individuals
we may say with confidence the testator never intended to benefit. We
are asked to give effect to Allan Hobgood's intention by decreeing some-
thing we may say with confidence he never intended....

The question resolves itself to whether, given the unenforceability of
the racially restrictive clause, Allan Hobgood's reconstructed will should
be held to direct that the trust continue on a non-discriminatory basis or
that all of its assets go to the Tinnins. The will as reconstructed in
accordance with the principles of Section III above is unclear in this re-
gard. The record before us, which is wholly documentary, is inadequate
to enable us to answer this question with confidence.

Id. at 668-69 (quotation and citations omitted). The court vacated the chancery
court's judgment and remanded for a trial on the merits, in which extrinsic evi-
dence should be considered to resolve the ambiguities inherent in the reconstructed
will. See id. at 669-70.

' In re Estate of Anderson, .541 So. 2d 423, 428 (Miss. 1989) (citations omit-

[Vol. 69
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Courts should construe, and the testatrix's intent pursued,
from the "usual and ordinary language" expressed in the
will."' "The words of a [will are to be construed according to
the rules of construction applicable to ordinary speech, except
when technical terms are employed.""9' Even then, "[wihere a
testator is not familiar with the technical meaning of words,
the words used in the will are to be taken in their ordinary and
common acceptance. " 492

[If what the testator has said leaves no doubt in the minds of
persons of ordinary experience and intelligence as to what he
meant[,] [t]he intention of the testator is not to be defeated
merely because apt legal words were not used and the lan-
guage is ungrammatical and clumsy, or because words which
are clearly implied have been inadvertently omitted."s

The first granting clause in In re Estate of Dedeaux4

read: "It is my desire that if I should preceed [sic] my wife Kay
in death that all of my earthly possessions be received by
her."95 The court found this effective to devise the testator's
entire estate to his wife:

There can be but little doubt that if this is all the instru-
ment stated, his widow Kay would have been deemed the sole
legatee and devisee under his will, and would have taken all.

ted); accord Tinnin, 502 So. 2d at 663; Byrd v. Wallis, 181 So. 727, 732 (Miss.
1938); see also Estate of Dedeaux, 584 So. 2d at 421 ("[11n determining his intent
in this case, we are restricted to the four comers of the will itself."); Rice v.
McMullen, 43 So. 2d 195, 203 (Miss. 1949); Lanham v. Howell, 49 So. 2d 701,
702 (Miss.), cert. denied, 342 U.S. 834 (1951). But see Hemphill v. Robinson, 355
So. 2d 302, 307 (Miss. 1978) (holding that wills are to be construed "in the light
of circumstances surrounding testator at the time the Will was written." (citing In
re Estate of Granberry, 310 So. 2d 708 (Miss. 1975)).

490 Hemphill, 355 So. 2d at 306.
491 Id.
'" First Nat'l Bank of Laurel v. Commercial Nat'l Bank & Trust Co., 157

So. 2d 502, 504 (Miss. 1963).
'9 Paine v. Sanders, 135 So. 2d 188, 192 (Miss. 1961); accord In re Estate of

Dedeaux, 584 So. 2d at 422.
49 584 So. 2d 419 (Miss. 1991).
4" In re Estate of Dedeaux, 584 So. 2d at 421.
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When Dr. Dedeaux wrote "all of my earthly possessions"
we cannot avoid concluding he meant everything he owned.
Others might write it differently yet with no clearer meaning.
And just as clear is that by "received" Dr. Dedeaux meant for
Kay to get "all my earthly possessions." Kay and no one else
was to be the recipient of all his property ....

In giving legal effect to an instrument prepared by a
layman, a court should endeavor to ascertain what the words
contained in it meant to the author, not simply what they
could connote to a lawyer. Unless instructed in legal niceties,
by the ordinary words "possessions" and "receive" with no fur-
ther qualification or restriction, Dr. Dedeaux must surely
have meant for Mrs. Kay Dedeaux to receive and own every-
thing he possessed and owned.4"

If a will is reasonably susceptible to more than one con-
struction, "it is the duty of the court to adopt that construction
which is most consistent with the intent of the testator [or tes-
tatrix] ."9

"N Id. (citations omitted).
4 Estate of Williams v. Junius Ward Johnson Mem'l Young Men's Christian

Ass'n, 672 So. 2d 1173, 1175 (Miss. 1996); Deposit Guar. Nat'l Bank v. First Nat'l
Bank of Jackson, 352 So. 2d 1324, 1327 (Miss. 1977); see Malone v. Malone, 379
So. 2d 926, 928 (Miss. 1980).

In pursuit of the decedent's intent, the Mississippi Supreme Court has, at
times, taken a more inclusive approach to construing wills than it does to other
instruments:

The first inquiry, when we come to the construction of [a] will, is
whether the court is shut up to a mere inspection of the instrument, or
may look to extraneous evidence for the purpose of discovering the
meaning of the testatrix, as found in the language she has em-
ployed ....

It is a well-settled canon for the construction of wills that the court
will take into consideration the attending circumstances of the testator,
the quantity and character of his estate, the state of his family, and all
facts known to him which may reasonably be supposed to have influ-
enced him in the disposition of his property; that if, when viewed in this
light, and from the standpoint of the testator, the language of the will
cannot reasonably be so construed as to carry out his discovered pur-
pose, the will and not the intent of the testator must control. In other
words, if the will, as made, may, without violence to its terms, be so
construed as to effectuate the purpose of the testator, as disclosed by the
will and attending circumstances, the courts will so construe it; but no

[Vol. 69
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[Nlo two wills probably ever were written in precisely the
same language throughout, and probably no two testators
ever did die under precisely the same circumstances in rela-
tion to their estate, family, and friends, so that technical rules
of law and adjudicated cases are not of as great assistance in
the construction of a will as they are in the construction of
some instruments of a different character, still they are not to
be disregarded altogether, but should be followed, unless to do
so would do violence to the clear intent of the testator.'

A will and any valid codicils thereto must be construed
together to ascertain the testatrix's intent.4 9 "Otherwise the
codicil cannot be given any operative effect, and this would be
inconsistent with testatrix's intent."500

The fact that a testator or testatrix made a written will is

circumstances are sufficient to control the clear and unambiguous lan-
guage of the will.

Schlottman v. Hoffman, 18 So. 893, 895 (Miss. 1895); see also Henry v. Henderson,
60 So. 33, 37 (Miss. 1912) ("The sole object of construing a will is to arrive at the
intention of the maker, and this intention must be gathered from the whole instru-
ment, construed in the light of the circumstances surrounding the maker at the
time of the execution thereof."). But see Estate of Blount, 611 So. 2d 862, 866
(Miss. 1992); Estate of Dedeaux, 584 So. 2d at 421; In re Estate of Anderson, 541
So. 2d 423, 428 (Miss. 1989); Tinnin v. First United Bank of Miss., 502 So. 2d
659, 663 (Miss. 1987); Cockrell v. Jones, 275 So. 2d 105, 107 (Miss. 1973) (all
requiring "four corners" approach).

Henry, 60 So. at 37.
Hemphill v. Robinson, 355 So. 2d 302, 307 (Miss. 1978); see also Hemphill

v. Mississippi State Highway Comm'n, 145 So. 2d 455, 458 (Miss. 1962); Magee v.
Estate of Magee, 111 So. 2d 394, 402 (Miss. 1959); Joiner v. Joiner, 78 So. 369,
370-71 (Miss. 1918). The Joiner court stated that a

codicil is defined as an addition or supplement to a will, and, unless it
shall contain express words of revocation applicable to all existing wills,
it does not work a revocation, except to the precise extent that the in-
tention of the testator as it is contained and expressed in the codicil is
irreconcilable and inconsistent with his intention as it has been ex-
pressed in the wills.

Joiner, 78 So. at 370. Therefore, "[a] devise contained in the will should not be
upset unless the words employed in the codicil show a manifest intention to revoke
the gift contained in the will, or unless such intention to revoke is necessarily
inferable from the words of the codicil." Id.

'* Hemphill, 145 So. 2d at 458.


