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2001] CIVIL SECURITIES LIABILITY IN OREGON 363

¢. Other Defenses to Primary Liability (or Lack Thereof)

In contrast to the OSL’s antifraud provisions,'# neither the pur-
chaser’s knowledge that the securities are unregistered nor the
seller’s lack of knowledge that the securities are unregistered is a de-
fense to liability under section 59.115."® Likewise, equitable de-
fenses such as estoppel, laches, waiver, in pari delicto, ratification,
and unclean hands, which may apply to common law or statutory
claims arising out of a defendant’s material misrepresentations or
omissions regarding a securities transaction, do not apply to claims
arising out of a defendant’s violation of the registration provisions of
the OSL." Therefore, in the absence of a standing or limitations
defense, a primary violator will be strictly liable.

d. Additional Defense(s) to Secondary Liability

In addition to the standing and limitations defenses available to
those sued for primary violations of the OSL’s registration provi-

142. See infra Parts 11.C.3.c.i-ii.

143. See Hall v. Johnston, 758 F.2d 421, 422 (9th Cir. 1985) (applying Oregon law).
Compare OR. REV. STAT. § 59.115(1)(b) (1999) (imposing fraud liability on a seller only
where the purchaser did not know of the seller’s untruth or omission and where the seller,
assuming she pleaded the issue, is unable to prove that she did not know, nor in the exercise
of reasonable care could have known, of the untruth or omission); see infra text accompany-
ing note 155.

144. See Hall, 758 F.2d at 423 (applying Oregon law); see also Stimmel v. Shearson,
Hammill & Co., 411 F. Supp. 345, 347 n.1 (D. Or. 1976) (summarily dispensing with the
defendant’s equitable defenses to the plaintiffs’ claims that they were sold securities by an
unregistered salesperson, in violation of section 59.165).

As the Ninth Circuit explained:

The state of Oregon has an independent interest in requiring disclosure of in-
formation that it deems necessary to help purchasers make informed investment
decisions. This interest is met by requiring registration of securities, and by ex-
cluding from the state those securities that do not satisfy the statutory standards.

This interest is wholly separate from the interest of the purchaser in seeing that

registration requirements are met. Implying equitable defenses runs counter to

Oregon’s interest in regulating the information available to prospective securities

purchasers in Oregon.

.. .. The state’s interest in enforcing securities registration requirements is
[also] distinct from its interest in enforcing antifraud provisions. Unlike securities
fraud provisions, registration provisions do not require a showing of materially
deceitful acts or omissions as a prerequisite to a finding of liability. The state’s
interest in enforcing securities registration through civil liability is served by
strictly requiring sellers to comply with that requirement rather than by scrutiniz-
ing the seller’s and purchaser’s respective conduct.

Hall, 758 F.2d at 423 (citations omitted).
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364 WILLAMETTE LAW REVIEW [Vol. 37:335

sions,'* section 59.115(3)—like its federal counterpart, section 15 of
the 1933 Securities Act'*®—excuses an indirect seller from liability if
she “did not know, and, in the exercise of reasonable care, could not
have known, of the existence of [the] facts on which the liability is
based.”'¥” The indirect seller seeking to take advantage of this de-
fense bears the burden of pleading and proving it.'*8 ‘

In addition, while not truly a defense, an indirect seller found
liable under section 59.115(3) has the right to contribution from any
other persons who are jointly and severally liable with the indirect
seller'¥—whether they have been so adjudicated or not.

145. See supra Parts 11.B.4.a-b.
146. Section 15 provides:
Every person who, by or through stock ownership, agency, or otherwise, . . .
controls any person liable under sections 77k or 77! of this title, shall also be li-
able jointly and severally with and to the same extent as such controlled person is
liable, unless the controlling person had no knowledge of or reasonable ground to
believe in the existence of the facts by reason of which the liability of the con-
trotled person is alleged to exist.
15U.8.C. § 770 (1994).
147. OR. REV. STAT. § 59.115(3).
According to the Oregon Supreme Court, the drafters of the 1999 version of section
59.115(3)
took pains to make clear that the relevant knowledge is of “the existence of the
facts,” not of the unlawfulness of a sale. These provisions may place upon per-
sons besides a seller’s employees or agents who materially aid in an unlawful sale
of securities a substantial burden to exonerate themselves from liability for a re-
sulting loss; but this legislative choice was deliberate.
Prince v. Brydon, 764 P.2d 1370, 1372 (Or. 1988).
148. See Adams v. American W. Sec., 510 P.2d 838, 839 (Or. 1973).
149. OR. REV. STAT. § 59.115(3). )
An indirect seller may also be entitled to indemnity:

Although ORS 59.115(3) specifically provides for contribution among those
found jointly and severally liable under that statute, the statute is silent on the
question of indemnity. Defendant argues that as a matier of public policy, indem-
nity should not be allowed under ORS 59.115 because the statute’s deterrence
function would be impaired if those found liable could shift the entire burden to
another. However, in our view, there is no public policy which would prohibit
nonculpable directors who have incurred liability under ORS 59.115 from seeking
indemnity from those actually responsible for the wrongful issuance of unregis-
tered securities. The deterrence function of the Blue Sky Law is inoperable when
the conduct involved is nonculpable, because nonculpable conduct cannot be de-
terred.

Collins v. Fitzwater, 560 P.2d 1074, 1078 (Or. 1977); see also Black & Co. v. Nova-Tech,
Inc., 333 F. Supp. 468, 471 (D. Or. 1971) (“[B]y including a right of contribution in ORS
59.115(3), the legislature did not intend to exclude the right of indemnity.”).
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C. Statutory Liability for Material Misrepresentations or Omissions
in the Sale or Purchase of Securities

Irrespective of the exemptions contained in sections 59.025,
59.035, and 59.049,'*° the OSL makes it unlawful, inter alia,

for any person, directly or indirectly, in connection with the pur-

chase or sale of any security or the conduct of a securities busi-

ness or for any person who receives any consideration from an-
other person primarily for advising the other person as to the
value of securities or their purchase or sale, whether through the
issuance of analyses or reports or otherwise:
(1) To employ any device, scheme or artifice to defraud;
(2) To make any untrue statement of a material fact or to
omit to state a material fact necessary in order to make the
statements made, in the light of the circumstances under
which they are made, not misleading; [or]
(3) To engage in any act, practice or course of business
which operates or would operate as a fraud or deceit upon
any person . . . ."!

While section 59.135 prohibits the foregoing acts or omissions,
it does not explicitly afford any private cause of action or remedy.!*
Consequently, an injured buyer may have to look to section 59.115
(liability of sellers and related persons or. entities) and an injured

150. See Pratt v. Kross, 555 P.2d 765, 767 (Or. 1976) (holding that the registration
exemptions of the OSL do not exempt a security or a transaction from the OSL'’s anti-fraud
provisions); accord Chester v. McDaniel, 504 P.2d 726, 728-29 (Or. 1972) (en banc); see
also Creager v. Berger, 775 P.2d 918, 920 (Or. Ct. App. 1989) (holding that the applicabil-
ity of the “isolated transaction” registration exemption, OR. REV. STAT. § 59.035(2), was
“irrelevant” for purposes of the plaintiff’s securities fraud claim).

See supra Part 11.B.1 for a brief discussion of the exemptions granted by sections
59.025, 59.035, and 59.049.

151. OR. REv. STAT. § 59.135 (1999).

Section $§9.135(1)-(3) is similar to SEC rule 10b-5(b), promulgated under section 10(b)
of the 1934 Securities Exchange Act, 15 U.S.C. § 78j(b) (1994), and declaring it unlawful
for any person S

(a) To employ any device, scheme, or artifice to defraud, .

(b) To make any untrue statement of a material fact or to omit to state a material

fact necessary in order to make the statements made, in the light of the circum-

stances under which they were made, not misleading, or

(c) To engage in any act, practice, or course of business which operates or would

operate as a fraud or deceit upon any person, in connection with the purchase or

sale of any security.

17 C.F.R. § 240.10b-5(b) (2000). See generally Held v. Product Mfg. Co., 592 P.2d 1005,
1007 (Or. 1979) (remarking on the similarity between section 59.135 and Rule 10b-5).
152. See Anderson v. Carden, 934 P.2d 562, 565 (Or. Ct. App. 1997).
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seller to section 59.127 (liability of purchasers and related persons
or entities). !5

1. Seller’s Primary Liability Under Section 59.115(1)(b)

Irrespective of the exemptions contained in sections 59.025,
59.035, and 59.049,'%* section 59.115 imposes liability on those who
sell securities by means of (1) an untrue statement of a material fact
or (2) an omission of a material fact necessary to make those state-
ments that were made, in light of the circumstances in which they
were made, not misleading, (3) unless the seller can prove (a) that
she did not know, nor could she have known in the exercise of rea-

153. See Held, 592 P.2d at 1007-08 (declining to recognize an implied private cause of
action under section 59.135); Nesbit v. McNeil, 896 F.2d 380, 387 (9th Cir. 1990) (noting
that section 59.115 “allows recovery of damages and fees by a buyer of securities from a
seller who violates [section 59.135]"), abrogated on other grounds by Lampf, Pleva, Lip-
kind, Prupis, & Petigrow v. Gilbertson, 501 U.S. 350 (1991); Rolex Employees Ret. Trust
v. Mentor Graphics Corp., Nos. 90-726-CR (LEAD), 90-931-FR, 1991 WL 45714, at *3
(D. Or. Mar. 26, 1991) (“Under O.R.S. 59.135, it is illegal for any person to defraud an-
other person in connection with the purchase or sale of any security. A private right of ac-
tion does not exist under this section independently, but rather may only be maintained
through O.R.S. 59.115(1)(a).”).

Robert McGaughey suggests that the addition, as part of the 1987 OSL amendments, of
specific references to “action[s] under . . , ORS 59.135” to the OSL’s anti-fraud limitations
provisions, see OR. REV. STAT. §§ 59.115(6) & 59.127(6) (1999), implicitly recognizes a
private right of action under section 59.135. See ROBERT J. MCGAUGHEY, OREGON
SECURITIES LAW HANDBOOK 121 (1991). The Oregon Court of Appeals, writing several
years later, appears to disagree:

ORS 59.135 . . . establishes that certain conduct is unlawful, specifically as rele-

vant to this case, making untrue statements of material fact or omitting material in-

formation in connection with a sale of securities. When the legislature enacted the

statute, however, it did not prescribe any consequences of that unlawful conduct;
there is no express provision for a civil right of action for damages in ORS

59.135. The civil remedy for violation of the securities laws, including ORS

59.135, was provided in ORS 59.115. . ..

Anderson, 934 P.2d at 565. But ¢f. Granewich v. Harding, 945 P.2d 1067, 1075 n.11 (Or.
Ct. App. 1997) (remarking, in dicta, that “individuals can be held liable under ORS 59.135
for aiding and abetting fraud and deceit with respect to the offer or sale of securities”), rev’d
in part on other grounds, 985 P.2d 788 (Or. 1999). This is not simply a game of semantics.
As the Anderson court cautioned:

The relationship between ORS 39.135, which defines prohibited conduct, and

ORS 59.115, which provides a civil remedy for that unlawful conduct, bears care-

ful scrutiny, because the two statutes are not identical. Said another way, the civil

remedies afforded by ORS 59.115 are not necessarily as broad as the prohibited

conduct described in ORS 59.135; some conduct that is prohibited by one statute

may not give rise to a damages action under the other.

Anderson, 934 P.2d at 565.

154, See supra note 150.
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sonable care, of the untruth or omission, or (b) that the buyer actu-

ally knew of the untruth or omission before purchasing the securi-
ties, %

a. Form of Misrepresentation

Silence can be a form of misrepresentation for purposes of sec-
tion 59.115(1)(b),'*® as can an incomplete statement, where what
remains unsaid is material.”” An opinion may rise to the level of a
material misrepresentation if the speaker did not actually hold the

155. OR. REV. STAT. § 59.115(1)(b); see, e.g., Loewen v. Galligan, 882 P.2d 104,
114-17 (Or. Ct. App. 1994).

Section 59.115(1)(b) parallels section 12(a)(2) of the 1933 Securities Act, codified as
amended (by PSLRA) at 15 U.S.C. § 77i(2)(2) (Supp. IV 1998). See Badger v. Paulson Inv.
Co., 803 P.2d 1178, 1182 (Or. 1991) (“ORS 59.115 is an offspring of federal security laws
and regulations going back to the 1930s.”). Section 12(a)(2), in relevant part, makes liable
any person who

offers or sells a security . . . by the use of any means or instruments of transporta-

tion or communication in interstate commerce or of the mails, by means of a pro-

spectus or oral communication, which includes an untrue statement of a material

fact or omits to state a material fact necessary in order to make the statements, in

the light of the circumstances under which they were made, not misleading (the

purchaser not knowing of such untruth or omission), and who shall not sustain the

burden of proof that he did not know, and in the exercise of reasonable care could

not have known, of such untruth or omission.

15 U.S.C. § 77l(a)(2). The language of section 59.115(1)(b) is also similar to section
59.135(2) of the OSL and to SEC rule 10b-5(b), both discussed above. See supra note 151
and accompanying text.

Section 59.115(1)(b) is broader than section 12(a)(2) in two important ways. First, sec-
tion 59.115(1)(b) does not limit its reach to only those securities sold “by the use of any
means or instruments of transportation or communication in interstate commerce or of the
mails.” Second, section 59.115(1)(b) does not limit its reach to only those securities sold
“by means of a prospectus or oral communication.”

Section 59.115(1)(b) is, at the same time, narrower than section 12(a)(2) because sec-
tion 59.115(1)(b) does not hold liable those who merely offer to sell a security. Prior to
1985, the Oregon Securities Law also prohibited fraudulent offers to sell. See OR. REV.
STAT. §§ 59.115(1) & 59.135 (1981); see, e.g., Everts v. Holtmann, 667 P.2d 1028, 1033
(Or. Ct. App. 1983). However, the statute was subsequently amended to eliminate liability
for mere offers. See 1985 Or. Laws ch. 349, § 13; see, e.g., Towery v. Lucas, 876 P.2d
814, 818 (Or. Ct. App. 1994) (“Oregon Laws 1985, chapter 349, section 13, amended the
statute to exclude from its coverage mere offers to sell securities . . . .”); see also Newman
v. Comprehensive Care Corp., 794 F. Supp. 1513, 1526 (D. Or. 1992) (“While Oregon se-
curities law should be construed analogously to . . . section 12 of the 1933 Act, the language
of O.R.S. 59.115(1)(b) differs significantly from § 12(2). Unlike section 12, O.R.S. 59.115
refers only to sellers, not also to offerors. Therefore, O.R.S, 59.115 only refers to persons
who pass title.”) (citations omitted)).

156. See Sano v. Bjelland, 796 P.2d 1240, 1242 (Or. Ct. App. 1990).

157. See Myer v. E.M. Adams & Co., 511 P.2d 841, 844 (Or. 1973) (en banc).
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opinion at the time she expressed it or if she expressed it knowing
that it was misleadingly incomplete.'*®

b. Materiality

For purposes of the OSL, an omission or misrepresentation is
actionable only if it is material.'”>® An omission or misrepresentation
is material if there is a substantial likelihood that a reasonable inves-
tor would consider it important in deciding whether to buy or sell,
or how to vote, the securities at issue.'®

For example, in Foelker v. Kwake,'® the Oregon Supreme
Court upheld the trial court’s determination that misrepresentations
regarding the value of inventory and accounts receivable and the
ownership of inventory were material to the plaintiff, who was in-
duced to invest money in exchange for shares of both an existing
company and a planned start-up.'®® In Loewen v. Galligan,'® the

158. See Loewen, 882 P.2d at 120-21 (adopting the standard for the materiality of an
opinion set forth in Virginia Bankshares, Inc. v. Sandberg, 501 U.S. 1083, 1094-95 (1991)).

159. See OR. REV. STAT. § 59.115(1)(b) (1999); Loewen, 882 P.2d at 114-17.

Materiality is also a requisite of liability under section 12(a)(2) of the 1933 Securities
Act, see supra note 155, and section 10(b)-of the 1934 Securities Exchange Act and Rule
10b-5 promulgated thereunder, see supra note 151, as well as Oregon common law fraud,
see infra note 166. Materiality is not, per se, an element of negligent misrepresentation;
however, the plaintiff must suffer an injury due to her Justlﬁable reliance on the defendant’s
misrepresentation. See generally RESTATEMENT (SECOND) OF TORTS § 552(1) (1977).
Oregon courts have been reluctant to recognize the tort of negligent misrepresentation, and
will permit such a claim only where the plaintiff can establish that she had a “special rela-
tionship” with the defendant such that the defendant owed her a duty “beyond the common
law duty to exercise reasonable care to prevent foreseeable harm.” Conway v. Pac. Univ.,
924 P.2d 818, 822 (Or. 1996).

160. Everts, 667 P.2d at 1032; accord Loewen, 882 P.2d at 119.

The standard for materiality under section 12(2)(2) and section 10(b)/rule 10b 5 is the
same as under the OSL. See, e.g., TSC Indus., Inc. v. Northway, Inc., 426 U.S. 438, 449
(1976); Azrielli v. Cohen Law Offices, 21 F.3d 512, 518 (2d Cir. 1994); Grossman v.
Naovell, Inc., 120 F.3d 1112, 1119 (10th Cir. 1997) (all holding that a fact may be consid-
ered material if there is a substantial likelihood that a reasonable person would consider it
important in deciding whether to buy or sell shares). Indeed, the OSL’s materiality standard
derives from the comparable federal standard. See Everts, 667 P.2d at 1032 (quoting TSC
Industries); see supra note 158. The materiality standard for common law fraud is some-
what different. For purposes of Oregon common law fraud, “[a] misrepresentation is mate-
rial where it would be likely to affect the conduct of a reasonable man with reference to a
transaction with another person.” Millikin v. Green, 583 P.2d 548, 550 (Or. 1978); accord
Myers v. MHI Invs., Inc., 606 P.2d 652, 656 (Or. Ct. App. 1980).

161. 568 P.2d 1369 (Or. 1977) (en banc).

162. Seeid. at 1373. °

163. 882 P.2d 104 (Or. Ct. App. 1974).
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court found that representations made in proxy materials about the
board’s assessment of the fairness of a proposed merger were mate-
rial to the plaintiffs, who were being asked to vote their shares in
favor of the merger.'®

~ Materiality is a mixed question of law and fact that can be an-
swered as a matter of law only when reasonable persons couid not
differ about the importance. of the rmsrepresentatlons or omis-
sions. 163

¢. No Reliance Required

- Unlike  common law fraud,'®® negligent misrepresentation,'s’
and rule 10b-5,'%® section 59.115(1)(b) does not require that the

164. Id. at 120.

165. See id. at 119; Towery v. Lucas, 876 P.2d 814, 818 (Or. Ct. App. 1994); Everts,
667 P.2d at 1032-33.

166. To recover on a claim of common law fraud, an Oregon plaintiff must prove that
(1) the defendant made a representation or omission (2) of a material fact or opinion (3) that
was false, or that had the effect of making those statements which were made false; (4) the
defendant either knew the representation to be false at the time or made it without knowledge
of its truthfulness; (5) the defendant intended the plaintiff to act upon the representation;
(6) the plaintiff was ignorant of the falsity of the representation; (7) the plaintiff relied upon
the representation’s truthfulness; (8) the plaintiff was entitled to so rely; and (9) the plaintiff
suffered some injury proximately caused by the plaintiff’s rightful reliance on the defendant’s
misrepresentation (or omission). See, e.g., Webb v. Clark, 546 P.2d 1078, 1080 (Or.
1976); Metal Tech Corp. v. Metal Teckniques Co., 703 P.2d 237, 244 (Or. Ct. App. 1985);
Myers v. MHI Invs., Inc., 606 P.2d 652, 655 (Or. Ct. App. 1980).

167. See supra note 159; see, e.g., Onita Pac. Corp. v. Trustees of Bronson, 843 P.2d
890, 896 (Or. 1992); Nofziger v. Kentucky Cent. Life Ins. Co., 758 P.2d 348 352 (Or. Ct.
‘App. 1988).

168. The elements of a cause of action under section 10(b) of the 1934 Act and rule
10b-5 are: (1) a misrepresentation or omission (2) of a material fact, (3) made knowingly or
without knowledge of the truth thereof (4) by a person who owes the plaintiff a duty to dis-
close, (5) on which the plaintiff relied, (6) resulting in damage to the plaintiff.” See TSC In-
dus., Inc. v. Northway, Inc., 426 U.S. 438, 499-50 (1976); Paracor Fin., Inc. v. General
Elec. Capital Corp., 96 F.3d 1151, 1157 (9th Cir. 1996). - However, where a plaintiff al-
leges a fraudulent omission, “positive proof of reliance is not a prerequisite to recovery.”
Affiliated Ute Citizens v. United States, 406 U.S. 128, 153-54 (1972) (“All that is necessary
is that the facts withheld be material in the sense that a reasonable investor might have con-
sidered them important in the making of [this] decision.”); accord Smolen v. Deloitte,
Haskins & Sells, 921 F.2d 959, 964 (9th Cir. 1990). “All that is necessary is that the facts
withheld be material in the sense that a reasonable investor might have considered them im-
portant in the making of this decision.” Affiliated Ute Citizens, 406 U.S. at 153-54.

For a detailed discussion of the elements of and principal defenses to liability under sec-
tion 10(b) of the 1934 Securities Exchange Act and rule 10b-5 promulgated thereunder,
which is the principal avenue available to private litigants under federal securities law, see
Keith A. Rowley, Cause of Action for Securities Fraud Under Section 10() of the 1934 Se-
curities Exchange Act and/or Rule 10b-5, 9 CAUSES OF ACTION 2D 271 (1997).
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370 WILLAMETTE LAW REVIEW [Vol. 37:335

buyer prove reliance on the seller’s misrepresentation or omission. '*
That is to say, section 59.115(1)(b) does not require the plaintiff to
show that she would not have purchased the stock if she had known
of the alleged adverse material facts.

d. No Scienter Required

Section 59.115(1)(b) does not require the buyer to prove sci-
enter—that is, prove that the seller knew the representation was false
or made it without regard to its truth or falsity'’—as is required to
prove common law fraud'” or a rule 10b-5 violation.'” Rather, as
is the case with section 12(a)(2),'” the seller’s lack of scienter is an
affirmative defense to a section 59.115(1)(b) claim.'™

A plaintiff suing under section 12(a)(2) of the 1933 Act need only prove (1) an offer or
sale of a security, (2) by the use of any means of interstate commerce, (3) through a prospec-
tus or oral communication (4) which includes an untrue statement of material fact or omits to
state a material fact, (5) that plaintiff did not know to be false. See 15 U.S.C. § 771(a)(2)
(Supp. IV 1998); Cook v. Avien, Inc., 573 F.2d 685, 693 (1st Cir. 1978); Gridley v. Sayre
& Fisher Co., 409 F. Supp. 1266, 1272-73 (D.S.D. 1976); Thiele v. Shields, 131 F. Supp.
416, 419 (S.D.N.Y. 1955). Reliance is not an element of a section 12(a)(2) claim. See
Metromedia Co. v. Fugazy, 983 F.2d 350, 361 (2d Cir. 1992); Sanders v. John Nuveen &
Co., 619 F.2d 1222, 1225 (7th Cir. 1980). Indeed, some courts have gone so far as to hold
that a section 12(a)(2) plaintiff need not have read the allegedly misleading prospectus prior
to purchasing the securities in question, see Caviness v. DeRand Resources Corp., 983 F.2d
1295, 1305 (4th Cir. 1993), or, indeed, have received the prospectus prior to purchase, see
In re TCW/DW North Am. Gov't Income Trust Sec. Litig., 941 F, Supp. 326, 337
(S.D.N.Y. 1996); Klein v. Computer Devices, Inc., 591 F. Supp. 270, 277 (S.D.N.Y.
1984).

For a detailed discussion of the elements of and principal defenses to liability under sec-
tion 12(a)(2), see Keith A. Rowley, Cause of Action for Securities Fraud Under Section
12(2) of the 1933 Securities Act, 11 CAUSES OF ACTION 2D 1 (1998).

169. See Everts, 667 P.2d at 1033,

170. See Fakhrdai v. Mason, 696 P.2d 1164, 1167 & 1167 n.2 (Or. Ct. App. 1985).

171, See supra note 166. Common law negligent misrepresentation does not require
proof of scienter because, if scienter were present, the defendant’s actions would be fraudu-
fent, not negligent. ]

172. See Ernst & Ernst v. Hochfelder, 425 U.S. 185, 193 (1976); see, e.g., Vucinich
v. Paine, Webber, Jackson, & Curtis, Inc., 739 F.2d 1434, 1435 (9th Cir. 1984); Pegasus
Fund, Inc. v. Laraneta, 617 F.2d 1335, 1341 (9th Cir. 1980). See generally supra note 168.

For an excellent discussion of scienter under federal securities law, see William H.
Kuehnle, Commentary, On Scienter, Knowledge, and Recklessness Under the Federal Secu-
rities Law, 34 HOUS. L. REV. 121 (1997).

173, See supra note 168.

174. See infra notes 204-205 and accompanying text.
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e. No “Duty” Required

Furthermore, section 59.115(1)(b) does not require that the
seller owe the purchaser any duty to disclose in order for an omis-
sion of material fact to be actionable, but rather implies such a duty
in every securities offering or sale.'”

2. Purchaser’s Primary Liability Under Section 59.127(1)(b)

Irrespective of the exemptions contained in sections 59.025,
59.035, and 59.049,'% section 59.127 imposes liability on those who
purchase securities (1) by means of an untrue statement of material
fact or (2) an omission of a material fact necessary to make those
statements that were made, in light of the circumstances in which
they were made, not misleading, (3) unless the purchaser can prove
that, before purchasing the securities, (a) she did not know, nor
could she have known in the exercise of reasonable care, of the un-

truth or omission, or (b) the seller actually knew of the untruth or
omission.!”’

175. By contrast,

Rule 10b-5 is violated by nondisclosure only when there is a duty to disclose. The

parties to an impersonal market transaction owe no duty of disclosure to one an-

other absent a fiduciary or agency relationship, prior dealings, or circumstances
such that one party has placed trust and confidence in the other. A number of fac-

tors are used to determine whether a party has a duty to disclose: (1) the relation-

ship of the parties, (2) their relative access to information, (3) the benefit that the

defendant derives from the relationship, (4) the defendant’s awareness that the

plaintiff was relying upon the relationship in making his investment decision, and

(5) the defendant’s activity in initiating the transaction.

Paracor Fin., Inc. v. General Elec. Capital Corp., 96 F.3d 1151, 1157 (9th Cir. 1996) (quo-
tations and citations omitted). Likewise, Oregon courts will not recognize a claim for negli-
gent misrepresentation absent a special relationship between the plaintiff and defendant giv-
ing rise to a duty on the defendant’s part not to make any misrepresentations on which the
plaintiff could justifiably rely. See supra note 159.

176. See supra note 150.

177. OR. REV. STAT. § 59.127(1)}(b) (1999); see, e.g., Loewen v. Galligan, 882 P.2d
104, 119-22 (Or. Ct. App. 1994).

Liability for the wrongful acts or omissions of buyers of securities is a fairly unique
feature of current Oregon law. Neither the 1933 Securities Act nor the 1934 Securities Ex-
change Act explicitly address fraud by a purchaser, although some federal courts have im-
plied liabilities of buyers under both section 10(b) of the 1934 Act, 15 U.S.C. § 78j(b)
(1994), and rule 10b-5 promulgated thereunder, 17 C.F.R. § 240.10b-5 (2000). See, e.g.,
American Gen. Ins. Co. v. Equitable Gen. Corp., 493 F. Supp. 721, 744-47 (E.D. Va.
1980); Rude v. Cambell Square, Inc., 411 F. Supp. 1040, 1049-50 (D.S.D. 1976); see also
Schatz v. Rosenberg, 943 F.2d 485, 491-92 (4th Cir. 1991) (refusing to hold buyer’s attor-
neys liable for buyer’s alleged primary violations of section 12(a)(2) of the 1933 Act and
section 10(b) of the 1934 Act).
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a. “Purchase” of Securities

While the OSL defines “sale,”!™ it does not define “purchase.”
Nor have Oregon courts been called on with any frequency to decide.
whether a particular transaction constituted a “purchase” of securi-
ties.'”™ Lacking any clear statutory or judicial guidance, it is logical
to assume that “purchase” and “sale” are mirror images—so that
any transaction constituting a sale from the seller’s standpoint
would, 0likewise, constitute a purchase from the purchaser’s stand-
point.!® :

b. Materiality

.For purposes of section 59.127, an omission or misrepresenta-.
tion is material if there is a substantial likelihood that a reasonable
investor would consider it important in deciding whether to sell the
securities at issue.!8! Materiality is a mixed question of law and fact
that can be answered as a matter of law only when reasonable per-
sons could not differ about the importance of the misrepresentation
or omission. '®

Likewise, prior to the 1975 amendments to the Oregon Securities Law, 1975 Or. Laws
ch. 300, § 2, Oregon law did not impose statutory liability on buyers of securities. See Held
v. Products Mfg. Co., 592 P.2d 1005, 1007-08 (Or. 1979). . See generally Wendell M.
Basye, A Glimpse of Oregon’s Blue Sky Legisiation: The Revision of 1967, 47 OR. L. REV.
403, 411 n.49 (1967) (“Although the 1967 act broadened the basic anti-fraud provisions to
include both purchases and sales, OR. REV. STAT. § 59.135 (1967), it did not expressly pro-
vide for a remedy in.the civil liabilities section of the law [id. § 59.115] in the case of a de-
frauded seller.”).

178. OR. REV. STAT. § 59.015(17)(a) (1999); see supra notes 81-88 and accompanying
text {discussing the contours of “sale”).

179. See supra notes 79-81 and accompanying text.

180. Cf. TEX. REV. CIV. STAT. ANN. art. 581-33 cmt. at 75 (West Supp. 2001) (dis-
cussing Texas’s analogue to section 59.127 and advising that the term “buys” for purposes
of Texas’s buyer’s liability provision “is to be construed like the corresponding phrase for
sales”). See generally Anderson v. Carden, 934 P.2d 562, 571 n.5 (Or. Ct. App. 1997)
(“ORS 59.127 authorizes sellers to maintain an action against purchasers in the same manner
and for the same reasons as ORS 59.115 permits purchasers to maintain an action against the
seller. ORS 59.127(1)(b) is the counterpart of ORS 59.115(1)(b).”).

181. See Loewen, 882 P.2d at 119; see also Bebee v. Pacific Realty Trust, 578
F. Supp. 1128, 1133 (D. Or. 1984) (discussing Oregon law); supra notes 158-160 and ac-
companying text (discussing materiality in the context of seller’s liability under section
59.115).

182. Loewen, 882 P.2d at 119.
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¢. No Reliance Required

Unlike common law fraud and negligent misrepresentation, 's®
section 59.127(1)(b) does not require the seller to prove she relied
on the purchaser’s misrepresentation or omission.'® That is to say,
section 59.127(1)(b) does not require the plaintiff to show she would
not have sold the stock if she had known of the alleged adverse ma-
terial facts. :

d. No Scienter Required

Section 59.127(1)(b) does not require the seller to prove the
purchaser knew the representation was false or made it without re-
gard to its truth or falsity'®—as does a common law fraud action.!%
Rather, as is the case with a section 59.115(1)(b) claim,'®” the pur-
chaser’s lack of scienter is an affirmative defense to a' section
59.127(1)(b) claim.'®

e. No “Duty” Required

Furthermore, like section 59.115(1)(b), section 59.127(1)(b)
does not require that the purchaser owe the seller any duty to dis-
close in order for an omission of material fact by the purchaser to be
actionable.'® Rather, section 59.127(1)(b) implies such a duty in
every securities purchase.

3. Defenses to Primary Securities Fraud Liability'*®®

a. Standing
Section 59.115(1)(b)’s protection, like that of section

183. See supra notes 166-167.

184. See Everts v. Holtmann, 667 P.2d 1028, 1033 (Or. Ct. App. 1983) (discussing the
parallel provision of section 59.115).

185. See Fakhrdai v. Mason, 696 P.2d 1164, 1167 & 1167 n.2 (Or. Ct. App. 1985).

186. See supra note 171. .

187. See infra notes 204-205 and accompanying text.

188. See infra Part 11.C.3.c.ii.

189. See supra text accompanying note 175.

190. In addition to the statutory defenses discussed here, one or more common law af-
firmative defenses might be available to a section 59.115(1)(b) or section 59.127(1)(b) de-
fendant, See generally Charles G. Stinner, Note, Estoppel and In Pari Delicto Defenses to
Civil Blue Sky Law Actions, 73 CORNELL L. REV. 448 (1988) (discussing the viability of
estoppel and in pari delicto defenses under state blue sky laws).

HeinOnline -- 37 Wllanmette L. Rev. 373 2001



