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THE PROCEDURAL FOUNDATION
OF SUBSTANTIVE LAW

THOMAS O. MAIN*

ABSTRACT

The substance-procedure dichotomy is a popular target of scholarly
criticism because procedural law is inherently substantive. This article
argues that substantive law is also inherently procedural. I suggest that
the construction of substantive law entails assumptions about the
procedures that will apply when that substantive law is ultimately
enforced. Those procedures are embedded in the substantive law and, if
not applied, will lead to over- or under-enforcement of the substantive
mandate. Yet the substance-procedure dichotomy encourages us to treat
procedural systems as essentially fungible—leading to a problem of
mismatches between substantive law and unanticipated procedures. 1
locate this argument about the procedural foundation of substantive law
within a broader discussion of the origin and status of the substance-
procedure dichotomy.
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INTRODUCTION

The substantive implications of procedural law are well understood.
Procedure is an instrument of power that can, in a very practical sense,
generate or undermine substantive rights. For example, there is no need to
change the substantive contours of employment discrimination law when
modifications to pleading rules and motion practice can bypass the more
arduous substantive law-making process and deliver similar results. Yet
even with knowledge of the capacity of procedure to achieve substantive
ends, doctrinal reliance upon the dichotomy persists.

To complement the argument that procedure is inherently substantive, I
suggest that the converse is also true. Specifically, the construction of
substantive law necessarily entails making assumptions about how that
law ultimately will be enforced. Many of those assumptions are rooted in
the procedures pursuant to which a claim to vindicate that law would be
litigated. The construction of substantive law, rather than occurring in a
vacuum, is informed by expectations about pleading rules, the availability
of a class action, the scope of discovery, case management techniques,
rules of evidence, trial practice, and a constellation of other procedures.
This contextualization of substantive law within a procedural framework
will be subconscious when not deliberate.

Because substantive law is calibrated to achieve some outcome, fidelity
to that law may require that it remain hinged to the corresponding
procedural law that was presumed its adjunct. If the drafters of some
substantive law require proof of defendant’s intent, for example, that
legislation may be predicated on affiliated procedures—say, that plaintiffs
would have broad access to defendant’s records through discovery, that
plaintiffs would be able to introduce expert testimony at trial, and that
defendants would be subject to cross-examination under oath. If this
substantive law were enforced without these presumed procedures, there
could be a mismatch between the desired and achieved levels of
deterrence.

Once we see that procedure is embedded in substantive law, we can
appreciate the additional strain that this places on the substance-procedure
dichotomy and on doctrines that are premised upon the legitimacy of that
dichotomy. Consider, in particular, the practice of applying forum
procedural law no matter the applicable substantive law. When forum
procedure is combined with foreign substantive law, the procedure that
was embedded in the foreign substantive law is displaced. Applying forum
procedural law to another system’s substantive law necessarily distorts the
latter.
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2010] THE PROCEDURAL FOUNDATION OF SUBSTANTIVE LAW 803

My argument proceeds in five parts. In Part I, [ present the origin of the
substance-procedure dichotomy. The origin provides important context
because understanding when and how the substance-procedure
nomenclature emerged helps explain the fragility of the dichotomy. This
dichotomy was neither time- nor battle-tested when it was codified as a
foundational precept of our contemporary jurisprudence. Indeed,
codification of a substance-procedure dichotomy is something of an
accident of history. Appreciating these circumstances helps explain some
of the incoherence of the doctrines constructed upon the dichotomy. I
summarize that doctrinal incoherence in Part II.

In Part III, I relate the familiar narrative about how procedure is
inherently substantive. The narrative presents in two basic forms. In one,
procedure is substantive because procedure affects the outcome of cases;
in the other, procedural reform is a disguise for the reform of substantive
law. Both are demonstrably true.

In Part IV, I argue that procedure is embedded in substantive law.
Using a stylized example of a state statute, | demonstrate that substantive
law is neither aprocedural nor trans-procedural. Rather, substantive law
has an associated procedure that must be applied by the enforcing court if
the substantive law is to achieve the level of deterrence its drafters
intended. To apply any other procedure leads to over- or under-
enforcement of the substantive mandate.

The consequences of admitting that there is a false dichotomy at the
core of our legal system may be substantial. But the magnitude of this
problem should influence only the treatment of the condition, not the
diagnosis. And in Part V, I consider various conceptual approaches,
though all may appear radical to generations conditioned to accept a
substance-procedure dichotomy.

One approach would abandon the notion that it is possible to apply
some other jurisdiction’s law. Instead, a strict lex fori regime would
require the application of the forum’s substantive and procedural law in all
circumstances. In other words, there would be no choice of law doctrine.
A second approach posits that, because we have misunderstood the nature
of a substantive right, our choice of law doctrines are not robust enough,
such that the application of another system’s law would include a// of that
law, substance and procedure. A third approach would seek to harmonize
all procedural systems and establish a universal procedure to ensure that
forum procedure always matched the embedded procedure.

Ultimately, I advance a modest proposal that combines parts of all
three approaches. First, choice of law doctrines should express greater
humility and skepticism about the ability to apply another jurisdiction’s
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law. Second, when such application is appropriate and necessary, our
choice of law doctrines should apply as much of that law as reasonably
possible, without regard to the labels substance and procedure. And
finally, procedural conformity efforts should be appreciated for their
ability to enhance the integrity of substantive law.

In sum, this Article promotes realization of a fundamental rhetorical
problem rather than reformation of a doctrine. This emphasis reflects both
the advantages and the limitations of my Article. But inherent in my
argument—in my analysis of the complex and problematic substance-
procedure relationship—is the premise and aspiration that refined,
meaningful doctrinal change is not possible without a comprehensive
understanding of how rhetoric shapes reality. To analyze the rhetoric, then,
is to commence the larger and better reform, which requires understanding
before action.

L. FROM ANTINOMY TO DICHOTOMY'

The history of Anglo-American law, which is typically dated from
1066, is approaching the end of its first millennium.” Interestingly,
however, the categories of substance and procedure appear only in the last
quarter of that historical narrative. One scholar has traced the development
of a substance-procedure dichotomy to the waning years of the eighteenth
century:

The dichotomy was fathered by Jeremy Bentham in a 1782 work
entitled Of Laws in General, sub nom the distinction between
substantive law and adjective law. Bentham there makes clear that
he believes he is drawing a new distinction in the descriptive
organization and analysis of the concept of law, and an examination
of the leading pre-Bentham sources on English legal theory supports
his claim.?

As Professor Risinger observes, Bentham located a substance-procedure
dichotomy within “an extremely elaborate conceptual analysis of the

1. For definitions, see infra note 43 and accompanying text.

2. A cite for the 1066 proposition is 1 Pollock & Maitland, infra note 15, at 79.

3. D. Michael Risinger, “Substance” and “Procedure” Revisited with Some Afterthoughts on
the Constitutional Problems of “Irrebuttable Presumptions,” 30 UCLA L. REv. 189, 191 (1982)
(internal footnotes omitted).
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2010] THE PROCEDURAL FOUNDATION OF SUBSTANTIVE LAW 805

phenomenon of law.”* And the originality of the dichotomy was “a major
point of the entire structure of Of Laws in General.”

In previous work I have credited (or blamed, as the case may be) Sir
William Blackstone for introducing categories of substance and
procedure.’ In his famous Commentaries on the Laws of England,
Blackstone, using what he called a “solid[,] scientifical method,” restated
the entire corpus of English law in the form of substantive rules.” In so
doing, he appears to have differentiated substantive rights from the
procedural mechanisms to prosecute the wrong, announcing in his
Commentaries: “I shall, first, define the several injuries cognizable by the
courts of common law, with the respective remedies applicable to each
particular injury: and shall, secondly, describe the method of pursuing and
obtaining these remedies in the several courts.”

Blackstone died in 1780, so we do not have the benefit of his response
to the claims of originality that fill Bentham’s 1782 book.” But there is no
doubt that Bentham was very familiar with his former professor’s work."
Bentham was a persistent and often savage critic of Blackstone, and may
have been loath to share credit for introducing the substance-procedure
paradigm."

More important than attributing the paradigm to a single source is
understanding the context of its emergence. Specifically, why would the
categories of substance and procedure (or “adjective law”'?) emerge in the

4, Id at191n.1l.

5. Id at 191 nn.12-13 (“A partial list of sources where no [substance-procedure] distinction
appears would include M. BACON, A NEW ABRIDGEMENT OF THE LAW (Sth ed. 1798), W.
BLACKSTONE, COMMENTARIES ON THE LAWS OF ENGLAND (1765); E. COKE, INSTITUTES OF THE LAW
OF ENGLAND (1628); and M HALE, PLEAS OF THE CROWN (1682).”); see also Thomas C. Grey,
Accidental Torts, 54 VAND. L. REV. 1225, 1231-32 n.10 (2001).

6. See Thomas O. Main, Traditional Equity and Contemporary Procedure, 78 WASH. L. REV.
429, 459 (2003).

7. 1 WILLIAM BLACKSTONE, COMMENTARIES *34.

8. 3 BLACKSTONE, supra note 7, at *115.

9. See generally WILFRID PREST, WILLIAM BLACKSTONE: LAW AND LETTERS IN THE
EIGHTEENTH CENTURY 303 (2008). Even if Blackstone had been alive, he may well have declined to
respond. See id. at 8 & n.31 (describing how Blackstone had four years to respond to Bentham’s
FRAGMENT ON GOVERNMENT, a “scarifying attack™ on the COMMENTARIES, yet chose not to answer in
any public way).

10. See JEREMY BENTHAM, A COMMENT ON THE COMMENTARIES: A CRITICISM OF WILLIAM
BLACKSTONE’S COMMENTARIES ON THE LAWS OF ENGLAND (Charles W. Everett ed., 1928) (1776).

11. See generally Richard A. Posner, Blackstone and Bentham, 19 J.1.. & ECON. 569, 570 (1976)
(discussing Bentham’s hostility to Blackstone), PREST, supra note 9, at 8-9, 292-98, 306.

12. At that time, the word “adjective law” was more popular than “procedure.” Some have
argued that procedure is “only a part, though the major part, of adjective law.” Risinger, supra note 3,
at 191 n.11 (citing Bentham). But certainly by the turn of the twenticth century, the terms “procedural
law” and “adjective law™ were synonymous. See, e.g., United States v. Cadarr, 24 App. D.C. 143, 147
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eighteenth century, rather than earlier in the many centuries of English
jurisprudence? The answer is that, until then, substance and procedure
were “inextricably intertwined” in both the Law courts and in the Equity
courts.”

First, the Law courts had centuries of experience with writs, forms of
action, and single-issue pleading." That system boasted a network of
highly technical pleading and practice rules that determined the course and
outcome of litigation.”” These rules earned Common Law the dubious
distinction as “the most exact, if the most occult, of the sciences.”'
Importantly, these procedural forms “were the terms in which the law
existed and in which lawyers thought.”'” Accordingly, what we might
today refer to as “a substantive law of, say, torts, could only be explained
through the actions of trespass, case and trover.”'® “[O]ne could say next
to nothing about actions in general, while one could discourse at great

(D.C. 1904) (“What is the legal significance of the word ‘procedure?’ The law ‘defines the rights
which it will aid, and specifies the way in which it will aid them. So far as it defines, thereby creating,
it is ‘substantive law.” So far as it provides a method of aiding and protecting, it is ‘adjective law’ or
procedure.’”); Britton & Mayson v. Criswell, 63 Miss. 394, 399 (Miss. 1885) (“How facts are, or are
to be proven, is a matter of adjective, as contradistinguished from substantive, law, is a mere matter of
legal procedure.”). The term adjective law still enjoys some attention. See, e.g., Robert J. Pushaw, Jr.,
The Inherent Powers of Federal Courts and the Structural Constitution, 86 JOWA L. REV. 735 (2001)
(referring to “adjective law” throughout).

13. Main, Traditional Equity, supra note 6, at 454.

14. Id at454.

15. Id at 454-55; see also 1 SIR FREDERICK POLLOCK & FREDERIC WILLIAM MAITLAND, THE
HISTORY OF ENGLISH LAW 190 (1895) (explaining that, within this system, “the whole fate of a law-
suit depends upon the exact words that the parties utter when they are before the tribunal”).

16. 2 POLLOCK & MAITLAND, supra note 15, at 609.

17. S.F.C. MILSOM, HISTORICAL FOUNDATIONS OF THE COMMON LAW 59 (2d ed. 1981) (“There
was no substantive law to which pleading was adjective.”); see also JOSEPH H. KOFFLER & ALISON
REPPY, COMMON LAW PLEADING 65 (1969) (“The Law was required to express itself through the
Limited System of Writs and Forms of Action sanctioned by precedent . ...”); ROBERT WYNESS
MILLAR, CIVIL PROCEDURE OF THE TRIAL COURT IN HISTORICAL PERSPECTIVE 3 (1952) (“Procedure
... belongs to the institutions of carliest development. At a time when substantive legal conceptions
are visible only in the faintest of outline, procedure meets us as a figure already perfected and exact.”)
(internal quotations omitted); R. ROSS PERRY, COMMON-LAW PLEADING: ITS HISTORY AND
PRINCIPLES 3 (1897) (“It may be thought these are extravagant expressions of men who were educated
to see excellence in anything that was technical and abstruse. When Littleton says that the law is
proved by the pleading, and when Coke adds, approvingly, ‘as if pleading were the living voice of the
law itself,” they are not using mere figures of rhetoric.”); 2 POLLOCK & MAITLAND, supra note 15, at
559 (“Our forms of action are not mere rubrics nor dead categories; they are not the outcome of a
classificatory process that has been applied to pre-existing materials. They are institutes of the law;
they are—we say it without scruple—living things.”); Main, supra note 6, at 456 (“The principles of
the common law had not been mapped out in the abstract, but instead grew around the forms by which
justice was centralized and administered by the law courts.”).

18. Main, Traditional Equity, supra note 6, at 457 (citing KOFFLER & REPPY, supra note 17); see
also Robert G. Bone, Mapping the Boundaries of a Dispute: Conceptions of Ideal Lawsuit Structure
from the Field Code to the Federal Rules, 89 COLUM. L. REV. 1, 21 n.42 (1989).
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2010] THE PROCEDURAL FOUNDATION OF SUBSTANTIVE LAW 807

length about the mode in which an action of this or that sort was to be
pursued and defended.”” The substantive law was subsumed within the
procedural form.®® Hence the familiar words of Sir Henry Maine that
English “substantive law has at first the look of being gradually secreted in
the interstices of procedure.””’

Meanwhile, in the traditional courts of Equity, there were no
procedural rules and, instead, an all-encompassing substantive mandate.”
There were no writs, “forms of action nor emphasis upon the formation of
a single issue.”® “Indeed, animated by the juristic principles of discretion,
natural justice, fairness and good conscience, the essence of a
jurisprudence of equity [was] somewhat inconsistent with the
establishment of formal [procedural] rules.”** Hence the characterization
of Equity as “loose and liberal, large and vague.”” A broad substantive
mandate dominated the jurisprudence of Equity in much the same way that
procedure captured the jurisprudence applied in the Law courts. But in
neither Law nor Equity was there meaningful appreciation of the
separability of substance and procedure.

For centuries in England the separate systems of Law and Equity had
been both rivals and partners.”® But by the middle of the eighteenth
century, a profound transformation was underway: among other changes,

19. MILLAR, supra note 17, at 3—4 (quoting 2 POLLOCK & MAITLAND, supra note 15, at 562); see
also Bone, supra note 18, at 20-21.

20. See George Palmer Garrett, The Heel of Achilles, 11 VA. L. REV. 30, 30-31 (1924-1925)
(suggesting that the common law “became so interested in forms that they allowed the substance to
escape”).

21. HENRY SUMNER MAINE, DISSERTATIONS ON EARLY LAW AND CUSTOM 389 (author’s ed.,
Henry Holt 1886).

22, See Main, Traditional Equity, supra note 6, at 454. The word “traditional” is an important
qualifier in this discussion. As I have chronicled elsewhere, “Equity began to experience a process of
systematization in the early seventeenth century.” Thomas O. Main, 4DR: The New Equity, 74 U. CIN.
L. REv. 329, 383 (2005).

23. Main, Traditional Equity, supra note 6, at 457; see also EDWIN B. MEADE, LILE’S EQUITY
PLEADING AND PRACTICE § 94, at 59 (3d ed. 1952):

In the equity procedure one encounters no bewildering rules as to the name or
classification of the particular suit, or according to the nomenclature at law, “forms of action.”
When from an investigation of the law and facts, counsel has determined that the client has a
good cause for equitable relief, he is saved the problem of wasting brain-sweat in deciding
whether he shall sue in debt, assumpsit, or covenant, in trover or repleven, in trespass vi et
armis or trespass on the case. He simply decides to file a “bill in equity.”

24. See Main, Traditional Equity, supra note 6, at 458.

25. W.S. Holdsworth, The Early History of Equity, 13 MICH. L. REV. 293, 295 (1915) (internal
quotations omitted).

26. Main, ADR: The New Equity, supra note 22, at 375.
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assigned by substantive law must be enforced in the context of their
affiliated procedures. Procedures that can easily be replicated should enjoy
a presumption of applicability if a court is timely informed of their
existence. That presumption could be rebutted in situations where the
procedure is trivial or could not influence the substantive mandate.
Importantly, this suggestion would change the rhetoric of cases more
than the results of cases. After all, much of the clutter in the substance-
procedure doctrines is caused by intuition to classify things that matter as
substantive, and things that do not as procedural.””’ Even under current
doctrine, procedures can be enforced when they are “bound up” with a
state-created right.®® Similarly, when a state “has taken a rule of practice
and substantially intertwined that rule with the basic right of recovery,” it
will be applied®® Procedures are recognized in this jurisprudence
provided they are considered a condition of the substantive right.”’ And
creativity is welcome, even encouraged.”'' My point here is simply that, in
many U.S. courts the doctrine is—or at least very nearly is—in place to

207. See generally RUSSELL J. WEINTRAUB, COMMENTARY ON THE CONFLICT OF LAWS 59 (5th
ed. 2006) (“If . . . the foreign rule in issue is not especially difficult to find and apply and if there is any
probability that the rule may affect the outcome, the rule should be considered as ‘substantive’ . . ..”),
3 JosEPH H. BEALE, A TREATISE ON THE CONFLICT OF LAWS 1600 (1935).

If the practical convenience to the court in adopting the local rule of law is great, and the

effect of so doing upon the rights of the parties is negligible, the law of the forum will be held

to be controlling, If the situation is reversed the rule of the foreign law will be adopted.
Id. The RESTATEMENT (SECOND) OF CONFLICT OF LAWS does not even “attempt to classify issues as
‘procedural’ or ‘substantive’. Instead [the rules] face directly the question whether the forum’s rule
should be applied.” RESTATEMENT (SECOND) OF CONFLICT OF LAWS § 122, cmt. b (1971).

208. See Byrd v. Blue Ridge Rural Elec. Coop., Inc., 356 U.S. 525, 535 (1958) (citing Cities
Servs. Oil Co. v. Dunlap, 308 U.S. 208 (1939)), overruled on other grounds, Hanna v. Plumer, 380
U.S. 525 (1958); see, e.g., Hines v. Elkhart Gen. Hosp., 603 F.2d 646, 648 (7th Cir. 1979) (explaining
that state’s requirement that “submission of a claim to the medical review panel for its opinion prior to
the institution of a judicial action is an integral part of the rights and obligations established by the
Act™).

209. Prashar v. Volkswagen of America, Inc., 480 F.2d 947, 953—54 n.14 (8th Cir. 1973).

210. In Cohen v. Beneficial Industrial Loan Corp., 337 U.S. 541, 54445 (1949), a state statute
required any plaintiff filing a derivative suit to post an indemnity bond. The Court held, “[w]e do not
think a statute which so conditions the stockholder’s action can be disregarded by the federal court as a
mere procedural device.” Id. at 556 (emphasis added).

211. See, e.g., Gasperini v. Ctr. for Humanities, Inc., 518 U.S. 415 (1996) (recognizing a state
statute that called on appellate and trial courts to strike damage awards that materially deviated from
what would be reasonable compensation); Walker v. Armco Steel Corp., 446 U.S. 740, 750-52 (1980)
(disregarding FED. R. C1v. P. 3 because there was no indication that that Rule was intended for the
situation presented); see also FLEMING JAMES, JR., GEOFFREY C. HAZARD, JR. & JOHN LEUBSDOREF,
CIVIL PROCEDURE § 2.37 at 172-73 (5th ed. 2001) (“[A]pplying Erie remains an exercise of judgment
rather than the application of mechanical tests, calling for the comparison and in appropriate cases the
accommodation of state and federal policies.”).
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facilitate the application of procedure that either accompanies or informs a
substantive mandate.*'?

The third suggestion charts a different track. With regard to efforts to
harmonize or approximate procedural systems, I would contribute an
additional value to be considered in those discussions. Typically these
efforts are championed with promises of efficiency, simplicity, and
uniformity.”"> But the thrust of this Article suggests that such efforts are
not only about procedure qua procedure, but are also about the integrity of
substantive law. From a long-term perspective, harmonization efforts
would help courts avoid geographic mismatches because substantive law
would be constructed upon a shared procedural platform. From a short-
term perspective, however, harmonization efforts would, if applied
retroactively, introduce chronologic mismatches because they would
displace procedures embedded in vintage substantive law in favor of new
procedures. This consideration should be included in the contemporary
discourse about the merits and demerits of procedural harmonization and
model laws.

212. To be sure there could be a problem under current doctrine when, in a diversity case, there is
a direct and unavoidable conflict between a protocol and a Federal Rule of Civil Procedure. When
there is a direct and unavoidable conflict with a Federal Rule of Civil Procedure, the Federal Rule
ordinarily trumps. See Hanna v. Plumer, 380 U.S. 460, 473-74 (1965); see generally John C. McCoid,
Hanna v. Plumer; The Erie Doctrine Changes Shape, 51 VA. L. REV. 884 (1965). However, direct and
unavoidable conflicts can often be explained away with creativity. See supra note 211. Further, courts
have been instructed to balance the policies behind a state statute against the policies that inhere in the
Federal Rule. See Byrd, 356 U.S. at 536-39; see also Steinman, supra note 140, at 267-68 (discussing
viability of “Byrd-balancing”). And “Gasperini indicates that, even after Hanna, state law with
procedural aspects will sometimes prevail in federal court.” FLEMING ET AL., supra note 211, at 172,
see Gasperini, 518 U.S. 415. Further still, a protocol would present a much stronger case for
enforcement because the protocol would be part of the legislation establishing or acknowledging a
particular state substantive right rather than a stand-alone or generally-applicable state statute. In
Gasperini, for example, the state statute applied by the Court was a stand-alone “tort reform” statute of
arather generalized applicability. 518 U.S. at 418.

Every application of the reverse- or inverse-Erie doctrine reflects this basic methodology. The
Supreme Court has held, for example, that a strict pleading standard in state court “cannot be used to
impose unnecessary burdens upon rights of recovery authorized by federal laws.” Brown v. Western
Railway of Ala., 338 U.S. 294, 298 (1949); see generally Kevin M. Clermont, Reverse-Erie, 82 NOTRE
DAME L. REV. 1 (2006); Steinman, supra note 140, at 294.

213. See, e.g., ALI/UNIDROIT, supra note 191, at 11 (adoption of model rules would “reduce . . .
uncertainty”). This argument includes (and actually began with) efforts to harmonize substantive law.
See generally Bruce H. Kobayashi & Larry E. Ribstein, Uniformity, Choice of Law and Software
Sales, 8 GEO. MASON L. REv. 261 (1999);, Perry E. Wallace, The Globalization of Corporate
Governance: Shareholder Protection, Hostile Takeovers and the Evolving Corporate Environment in
France, 18 CONN. J. INT’L L. 1, 32 (2002).
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CONCLUSION

Although we have known that procedure is inherently substantive, we
should now also appreciate that substance is inherently procedural. The
construction of substantive law entails assumptions about the procedures
that will apply when that substantive law is ultimately enforced. Those
procedures are embedded in the substantive law and, if not applied, can
lead to over- or under-enforcement of the substantive mandate.

Understanding that procedure is substantive, and that substance is
procedural debunks two myths: first, that there is a substance-procedure
dichotomy, and second, that procedure is the inferior partner. A substance-
procedure antinomy that was introduced for teaching purposes was
impulsively codified as a rigid substance-procedure dichotomy. Doctrines
founded upon this false dichotomy are flawed and vulnerable.

HeinOnline -- 87 Wash. U. L. Rev. 841 2009-2010



HeinOnline -- 87 Wash. U. L. Rev. 842 2009-2010



