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INTRODUCTION

Greek life is a ubiquitous part of university culture, and fraternities and so-
rorities are often spaces for students to bond and have fun. They are also sites
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of mishaps and injuries, though, that are frequently fueled by alcohol.! Under
social host liability, fraternities and sororities—and host institutions—can be
held responsible for injuries resulting from these events. Social host liability
places responsibility on these organizations and institutions for the damages re-
sulting from alcohol they provided.? Even beyond alcohol-fueled injuries, fra-
ternity and sorority events are ripe spaces for physical harm from simple acci-
dents to acts of violence. In this article, we will explore both scenarios—those
that involve alcohol (social host liability) and those that do not or where it is
unclear that they do (social event liability)—in the fraternity and sorority con-
text. In doing so, we will offer solutions that organizations can use to curtail
such liability from best practices in risk reduction to best practices for compli-
ance to research on nudge theory. In Part I, we will analyze the common, legal
framework for social host liability. In Part II, we will analyze incidents where
alcohol was not the predominant, or reported, issue but that gave, or could give,
rise to social “event” liability. In Part III, we will offer solutions to reduce so-
cial event liability based on best practices from corporate compliance and be-
havioral economics nudge theory.

I. THE COMMON FRAMEWORK: SOCIAL HOST LIABILITY

Social host liability may be imposed where the event host has a legal duty
of care, based on a “special relationship” with guests and third parties, to pro-
tect them from alcohol-related harm.? If a court determines that such a legal du-
ty exists, social host liability adheres

if it is proved (1) that the duty of care was breached; (2) that the actual injury

sustained by the plaintiff was a direct result of alcohol intoxication; (3) that the

injury that resulted was reasonably foreseeable; and (4) that imposing a legal du-

ty on the social host is fundamentally fair.*
Social host liability is influenced by factors such as institutional knowledge that
an event was occurring, the nature of the property on which the injury occurred,
whether a member of the organization caused the injuries, and whether the or-
ganization provided alcohol to the individual who caused the injuries or who
was injured.’ These facts can be difficult to establish, particularly at the nation-
al level of fraternal organizations. As such, this section explores when fraterni-
ties or sororities are held liable, and why or why not.

* Associate Dean of Strategic Initiatives and Professor of Law, Wake Forest University
School of Law. Thank you to Clare Magee for her tremendous research assistance.

** Associate Attorney, Shaw Bransford & Roth, P.C.

! Spring J. Walton et al., The High Cost of Partying: Social Host Liability for Fraternities
and Colleges, 14 WHITTIER L. REV. 659, 659 (1993).

2 Id. at 660-61.

3 Id. at 664.

4 Id. at 664-65.

5> See infra Section [.B.
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A. The Early Case Law

During the 1970s and 1980s, courts laid the groundwork for fraternity and
sorority social host liability. Below are several cases that show how the social
host liability framework developed into its current state.

In Wiener v. Gamma Phi Chapter of Alpha Tau Omega Fraternity, the
plaintiff brought an action against the Gamma Phi Chapter of Alpha Tau Ome-
ga for injuries resulting from an automobile accident.® He also brought an ac-
tion against a fraternity member and the owners and operators of a ranch where
the driver of the automobile was given alcoholic beverages during a fraternity
party.” The plaintiff claimed negligence on the part of the fraternity for serving
alcohol to an underaged individual; allowing the individual to drive the car that
plaintiff was in when it crashed; failing to supervise functions at the ranch; and
failing to provide a safe means of transportation.® “The trial court entered an
order allowing a motion to quash service of summons as to defendant Gamma
Phi Chapter of Alpha Tau Omega Fraternity, an unincorporated association,
and sustained the demurrers filed by each of the other defendants.”

Although the party was thrown at a ranch rather than on fraternity property,
the complaint alleged that the fraternity made arrangements for and conducted
the party; that it invited students, some of whom were minors, to attend; and
that it caused beer and alcoholic beverages to be served to all attendees of the
party, including the driver.!® The plaintiff further alleged that the “fraternity
knew or should have known that [the driver] was a minor, and that he had driv-
en an automobile to the premises and would necessarily have to return” home.!!
The court reasoned that the fraternity’s “status as host and its direct involve-
ment in serving the liquor . . . [were] sufficient to raise the duty . . . to refuse to
serve alcohol to a guest when it would be unreasonable under the circumstances
to permit him to drink.”!2 It therefore held that the trial court erred in sustaining
Gamma Phi Chapter’s demurrer against plaintiff’s cause of action.!® It reversed
the decision of the trial court as to Gamma Phi Chapter, but “[t]he judgments in
favor of [the fraternity member] and the owners and operators of the Ranch”
were affirmed.!*

® Wiener v. Gamma Phi Chapter of Alpha Tau Omega Fraternity, 485 P.2d 18, 19 (Or.
1971), superseded by statute, Act effective July 25, 1979, ch. 30, 1979 Or. Laws 321 (limit-
ing liability of licensees) (statute repealed).

" Id. at 20.

8 Id. at 20-21.

° Id. at 19-20.

10 1d. at 23.

" Id.

2 Id.

B Id.

4 Id. at 23-24.
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The Beta Rho Chapter of Beta Theta Phi was not held liable in Stein v. Be-
ta Rho Alumni Ass’n, Inc."> Here, the plaintiff was a burlesque dancer hired to
perform at a fraternity party.' The fraternity members were drinking and, dur-
ing her show, they began grabbing at her.!” After her performance, she was
dragged out of a dressing room, thrown off of a bridge, and was seriously in-
jured.!® The plaintiff sued the Beta Rho Alumni Association on four theories:
(1) that the fraternity provided too much alcohol, (2) that the alcohol was
served to underaged individuals, (3) that the fraternity did not provide protec-
tion to the plaintiff, and (4) that the fraternity failed to stop the assault.'

The court here held that the defendant could not be held liable despite its
landlord-tenant relationship because the defendant did not have the right to
control the actions of the officers and members of the local fraternity, and thus
it could not be held vicariously liable for injuries suffered by the plaintiff.2
Additionally, the court held that there was no evidence that defendant knew
that the local fraternity was going to have a party, that defendant did not know
the fraternity members were intoxicated and rowdy prior to the plaintiff’s per-
formance, and that “[t]here was no evidence of prior conduct to put the defend-
ant on notice.”?! Specifically, the court reasoned that the plaintiff was unable to
prove the requisite existence of an agency relationship such that defendant had
the right to control the physical details of the members’ actions “as in the rela-
tionship of [the] master and servant.”?> “The mere fact that the defendant
owned and furnished the house [did] not make the members of the local frater-
nity agents of the defendant.”?* Further, despite the landlord-tenant relationship,
there was no evidence of defendant’s knowledge of the events or the risk, and
defendant had no duty to supervise parties and provide protection.*

In Ballou v. Sigma Nu General Fraternity, though, the fraternity was held
responsible. In this case, the father of a deceased fraternity pledge brought a
wrongful death action against the fraternity.> A jury decided in favor of the fa-
ther, the fraternity appealed, and the appellate court affirmed.¢ In this case, the
deceased participated in an event called “hell night” that required the pledges to
consume alcohol at several points throughout the night.?” At ten thirty in the
evening, the pledge laid down, and several members of the fraternity checked

15 Stein v. Beta Rho Alumni Ass’n, Inc., 621 P.2d 632, 634 (Or. Ct. App. 1980).
15 Id.

7 Id.

18 Id. at 634-35.

1 Id. at 635.

2 Id. at 637.

2 Id. at 637-38.

22 Id. at 637.

B Id.

24 Id. at 638.

2> Ballou v. Sigma Nu Gen. Fraternity, 352 S.E.2d 488, 490-91 (S.C. Ct. App. 1986).
2 Id. at 490.

2 Id. at 491.
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on him, concerned by his pale color and lack of responsiveness, but ultimately
left him on the couch.?® He was found deceased the next morning.?

On appeal, the fraternity argued that there was “no evidence of actionable
negligence on its part.”*® The court disagreed, and it first established that state
law “has determined that a fraternal organization owes a duty of care to its ini-
tiates not to cause them injury in the process.”! In light of that duty, then, the
evidence allowed the jury to determine that Sigma Nu “created a hazardous
condition” for the deceased by “plying [him] with dangerous quantities of alco-
holic liquors and beverages over a short period of time, and pressuring [him] to
consume these intoxicants to excess” and then failing to assist him when he be-
came ill.*

Sigma Nu next argued that “the proximate cause of [the victim’s] death
was his own voluntary consumption of the alcohol.”** The court similarly re-
jected this argument, stating that the evidence showed that the “primary pur-
pose” of providing alcohol was to push the pledges to extreme intoxication
through ridicule and pressure, and that alcohol played the “leading, if not the
principal, role in the initiation process.”** Therefore, the deceased may not have
consumed deadly amounts of alcohol without the prompting of fraternity broth-
ers, and the deceased may not have passed away if he had not been abandoned
by the brothers after reaching acute alcohol intoxication.’> The court was care-
ful to point out that liability could be established here because “the action does
not involve a third party,” and that “the party furnishing the alcohol promoted
its excessive consumption by the injured party.”3¢

Lastly, Sigma Nu argued that it should not be held liable for the wrongful
death because the brothers were not performing acts “within the scope of the
local chapter’s agency with Sigma Nu,” despite acknowledging an agency rela-
tionship.’” But Sigma Nu’s by-laws prescribed an initiation ceremony and did
not prohibit additional initiation activities.*® This chapter had chosen to sup-
plement its initiation ceremony with the hell night activity, which was a “re-
quired” component of proceeding to the initiation ceremony.** Because “the in-
troduction of new members ‘is the life blood of all such organizations,”” the

8 Id. at 492.
¥ Id.
30 1d.
3 d.
32 Id. at 493.
3 Id.
3% Id. at 494.
¥ Id.
% Id.
37 Id. at 495.
38 Id. at 496.
¥ Id.
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court determined that the fraternity chapter was acting “within the scope
of . . . apparent authority conferred on it by Sigma Nu.”

In Fassett v. Delta Kappa Epsilon, three teenagers who had just left a Delta
Kappa Epsilon fraternity party collided with another driver in an automobile
accident.*! One of the passengers, Monica Buckley, was killed, and the other
passenger, Anne Fassett, was rendered a quadriplegic.*? Fassett and the estate
of Buckley both brought suit against several members of the fraternity, and the
cases were consolidated.*® “The district court concluded that, as a matter of
Pennsylvania law, a defendant would have had to have physically served (i.e.,
directly handed) an alcoholic beverage to [the driver] in order to be civilly lia-
ble.”* The United States Court of Appeals for the Third Circuit held that the
district court’s “conclusion as to the scope of Pennsylvania social host liability
law is unduly restrictive” and that it therefore erred in granting summary judg-
ment to the defendants.*> The court examined three Pennsylvania Supreme
Court cases to establish the scope of social host liability in Pennsylvania law 46
It ultimately concluded that social host liability “does apply to those circum-
stances in which minors serve alcohol to minors.”*” In addition, the court re-
jected the defendant’s argument that social host liability can only apply where
the defendant was a “furnisher” of alcohol by physically handing alcohol to a
minor.*8

The court followed a three-step reasoning process established by the Penn-
sylvania Supreme Court.* First, it looked to the relevant criminal code to de-
termine if the action committed constituted a criminal offense.’® Second, it de-
termined if the criminal code established a standard of conduct that was
applicable in civil liability.3! Third, it looked to the Pennsylvania accomplice
statute in order to establish that “it is the minor who . . . must be characterized
as the ‘principal’ in the crime” and that any other person to whom the criteria
of accomplice applies “may then be held to be the minor’s accomplice.”? In
order to hold a defendant civilly liable as an accomplice under this standard, it
must be clear that “(1) the alleged accomplice must have had an intention to
promote or facilitate the consumption of alcohol by a minor . . . and (2) the al-

4 Id. (quoting Derrick v. Sovereign Camp, W.O.W., 106 S.E. 222, 224 (S.C. 1921)
(Cothran, J., concurring)).

41 Fassett v. Delta Kappa Epsilon, 807 F.2d 1150, 1152 (3d Cir. 1986).
42 Id. at 1153.

B Id.

4 Id. at 1154.

4 Id. at 1157.

4 Id. at 1158.

47 Id. at 1160.

¥ Id. at 1161.

4 Id. at 1160.

50 Id

SUId.

2 Id. at 1161.
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leged accomplice must have aided, agreed or attempted to aid in the minor’s
consumption of alcohol.”? In addition to intent to aid, the court determined that
the aid given must be substantial to find a minor civilly liable as an accom-
plice.3* “Each defendant’s liability or freedom from liability must depend not
on the particular label attached to him, but rather on the complex of factors
which determine whether the particular defendant, in aiding, agreeing or at-
tempting to aid a minor in consuming liquor, did so in a substantial fashion.”>

When applying this standard to the defendants, the court reasoned that one
of the defendants was the fraternity president who planned the party and sup-
plied some of the alcohol; another was the fraternity treasurer who signed a
blank check to purchase alcohol; and the next three defendants “all knowingly
allowed their apartment to be used for the purpose of serving intoxicants to mi-
nors.”% It held, then, that there were questions of fact as to whether the “de-
fendants intentionally rendered substantial assistance” to the driver.>’

In Quinn v. Sigma Rho Chapter of Beta Theta Pi Fraternity, the plaintiff, a
pledge, brought action against the fraternity for injuries he sustained during the
initiation ceremony.’® During this ceremony, the plaintiff, a minor, was in-
structed to drink a 40-ounce pitcher of beer, then an 8-ounce bottle of whiskey,
and was left to sleep on the hardwood floor.® He suffered from neurological
damage to his arms and hands.®® On appeal, the

question presented . . . [was] whether the fraternity owed a duty to plaintiff with
respect to requiring the commission of very dangerous acts, including the highly
excessive consumption of intoxicants, as a part of the initiation ceremony. In
other words, if there is a duty on the part of fraternities and sororities to refrain
from requiring participation in such acts . . . .%!

The trial court dismissed the complaint for failure to state a cause of action,
and the appellate court reversed and remanded.®?

The defendant fraternity argued that “it had no duty to prevent plaintiff’s
intoxication” because its relationship with plaintiff should be characterized as a
“social host-guest relationship™ and pointed to cases that denied liability against
social hosts for furnishing alcohol.®* The court declined to characterize the rela-
tionship in this manner, reasoning that the situation “consist[ed] of more than
the mere furnishing of alcohol” because the plaintiff was “required to drink to

3 Id.

5 Id. at 1164.
5 Id.

% Id.

ST Id.

3 Quinn v. Sigma Rho Chapter of Beta Theta Pi Fraternity, 507 N.E.2d 1193, 1195 (Ill.
App. Ct. 1987).
¥ Id.

0 Id.

o Id.

2 Id. at 1198.
& Id.at 1197.
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intoxication in order to become a member of the fraternity” and that, “[w]hen
required to consume such large amounts of alcohol, it is foreseeable and likely
that injuries will occur.”®* As a result, it held “that a legal duty [had been] cre-
ated and the complaint state[d] a cause of action in negligence.”®> But the court
“narrowly construe[d] this duty” based on “two factors.”%® The first factor was
that the plaintiff was required to drink, which “sufficiently distinguishe[d] the
instant case from the social host-guest situation.”®” The second factor was the
pertinent state statute against hazing that indicated a “social policy against em-
barrassing or endangering our youth” and therefore established a cause of ac-
tion for negligence.®®

In Alumni Ass’n, Delta Zeta Zeta of Lambda Chi Alpha Fraternity v. Sulli-
van, appellant, a minor, was served alcohol at a fraternity party and set fire to
another fraternity house.® The fraternity home destroyed by the fire brought
suit against the appellant, who filed a joinder complaint against the college, na-
tional fraternity, and fraternity chapter that served him alcohol.”® As to the na-
tional fraternity and fraternity chapter, the joined complaint alleged that the
chapter created a known foreseeable risk by serving alcohol to a minor, and that
the national fraternity, as the owner of the chapter house at which the party
took place, should be liable because it knew or should have known that alcohol
was being served to minors.”! The trial court dismissed appellant’s complaint
with prejudice based on the defendants’ preliminary objections.”> On appeal,
the court affirmed the dismissal as to the national fraternity and the college but
reinstated the joinder complaint as to the fraternity chapter.”

The court pointed to Congini by Congini v. Portersville Valve Co., a Penn-
sylvania Supreme Court decision that “extended the scope of liability to include
social hosts, who knowingly serve or furnish alcoholic beverages to a minor”
and allowed these hosts to be held liable for “harm proximately resulting from
the minor’s intoxication” because “minors are deemed legally incompetent to
handle the effects of alcohol.”’* The appellant’s allegations of negligence
against the fraternity chapter were enough to sustain the joinder complaint giv-
en that the chapter did not challenge the allegations that it was the social host of
the event at which the appellant was served alcohol.” Therefore, the court held

o Id.

% Id.

% Jd.at 1198.

7 Id.

8 Id.

% Alumni Ass’n, Delta Zeta Zeta of Lambda Chi Alpha Fraternity v. Sullivan, 535 A.2d
1095, 1097 (Pa. Super. Ct. 1987).
0 Id.

T Id.

2 Id.

B Id.

74 Id. at 1099.

5 Id. at 1100.
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that there was a foreseeable risk of “harm to life and property” resulting from
the chapter serving alcohol to minors.”® The appellant could not establish liabil-
ity in regard to the national fraternity, though, because he did not plead that it
knowingly furnished alcohol to him, and instead pleaded that the national fra-
ternity knew or should have known of the chapter’s alcohol service to minors.”’

In Jefferis v. Commonwealth of Pennsylvania, the plaintiff, a minor, was
injured after drinking alcohol at a Theta Chi fraternity party and filed action ar-
guing that the fraternity was negligent under social host liability theory for fur-
nishing alcohol to a minor.”® The trial court granted the fraternity’s motion for
summary judgment, and plaintiff appealed.” On appeal, the court reversed and
remanded, holding that the trial court erred in its interpretation of social host
liability law .2 It established the following test to be used “to determine the ex-
tent of liability in a social host situation involving an intoxicated minor:”

(1) the defendant must have intended to act in such a way so as to furnish, agree
to furnish or promote the furnishing of alcohol to the minor, and

(2) the defendant must have acted in a way which did furnish, agree to furnish,
or promote the furnishing of alcohol to the minor, and

(3) the defendant’s act must have been a substantial factor in the furnishing,
agreement to furnish, or the promotion of alcohol to the minor.*!

The court explained that

[flactors relevant to determining whether the defendant’s act was a substantial
factor in the commission of the tort include, but are not limited to, the nature of
the act encouraged, the amount of assistance given, the defendant’s presence or
absence at the time of the tort, the defendant’s relation to the tortfeasor and the
foreseeability of the harm that occurred.®?

Accordingly, the court remanded and instructed the trial court to answer
the question of whether the national fraternity “intentionally rendered substan-
tial assistance to the minor appellant in his consumption of alcohol.”#?

Throughout these fundamental cases, courts grappled with the level of in-
volvement and knowledge on the part of fraternities and sororities that was
needed to hold them responsible for alcohol-related injuries or damages. Courts
have found that a fraternity that knew or should have known that a minor was
consuming alcohol that the fraternity provided was enough to raise the question
of liability and submit the case to the jury. Alternatively, the rule the court re-
jected as unduly restrictive in Fasset required proof that a fraternity physically
handed alcohol to a minor. Another important element of the social host liabil-

7 Id.

7 Id. at 1099-100.

Jefferis v. Commonwealth, 537 A.2d 355, 356 (Pa. Super. Ct. 1988).
?Id.

80 Id. at 357, 359.

81 Id. at 358.

82 Id.

83 Id. at 358-59.

N

7

®

w
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ity analysis that is reflected in these cases is the differentiation between a social
host-guest relationship—in which the injured individual is an unaffiliated third
party —and events that are required for membership in fraternities and sorori-
ties. Courts similarly considered the organization’s status as either a local chap-
ter or national organization. Last, the victim’s status as an underaged drinker
proved to be particularly important, creating a greater risk of liability. In these
courts’ eyes, the group’s status as legally incompetent to consume alcohol, de-
spite being legal adults, resulted in foreseeability of property damage and inju-
ry. Many of these factors continued to be reflected in the fraternity and sorority
social event liability cases that followed.

B. Findings of Liability

Social host liability on college campuses has its roots in the 1970s and
1980s when courts began to impose liability on fraternities for alcohol-related
risk .3 As Peter Lake, noted higher education legal scholar, indicated, “[t]hese
cases constituted a shift away from notions of exclusive student personal re-
sponsibility for high-risk drinking injuries.”®> Starting in the 1990s, courts of-
fered greater nuance and texture to what constitutes social host liability.

In Gilhooly v. Zeta Psi Fraternity, the plaintiff was walking by the fraterni-
ty house on her way elsewhere.® She slipped and fell on the sidewalk in front
of the fraternity house, and subsequently brought action against the fraternity .3’
In considering whether to characterize the property as commercial or residen-
tial, the court emphasized the use of the property and the nature of the owner-
ship.88 It stated, “[w]hile defendant argues that the fraternity house is used ex-
clusively as a residence for its members it is evident from the statements of
defense counsel that it is also used as a social club for both its residential and
nonresidential members.”%

Further, the dues “paid by both residential and nonresidential members
[were] not utilized to defray cost of room and board for the residential members
but instead [were] used to pay, at least in part, for social events which include
parties and alumni functions.”® Because the home was used for social func-
tions, the court reasoned that it was likely that the invited guests would need to
use the sidewalk in front of the house to enter the house.’! “[S]afe access to de-
fendant’s fraternity house, especially at night during social events [was] a fore-

84 See Peter F. Lake & Joel C. Epstein, Modern Liability Rules and Policies Regarding Col-
lege Student Alcohol Injuries: Reducing High-Risk Alcohol Use Through Norms of Shared
Responsibility and Environmental Management,53 OKLA.L.REv. 611, 616 (2000).

8 Id. at 616-17.

8 Gilhooly v. Zeta Psi Fraternity, 578 A.2d 1264, 1265 (N.J. Super. Ct. Law Div. 1990).

8 Id.

88 Id. at 1266-67.

8 Id. at 1267.

0 Id.

1 Id.
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seeable and necessary element to be considered in defendant’s function as a
successful social club”? The fraternity was considered a hybrid organization
because it was both commercial and residential, and therefore Zeta Psi was a
commercial landowner and subject to liability for negligent maintenance of its
sidewalk.%?

In Beta Beta Chapter of Beta Theta Pi Fraternity v. May, the plaintiff at-
tended a Beta Theta Pi fraternity party that featured a makeshift pool.** She was
pushed into the pool against her will, and she injured her foot.”> The plaintiff
brought a negligence action against the fraternity and the housing corporation
alleging that the defendants were negligent in designing and constructing a
temporary pool on the premises, which created a dangerous condition she was
not warned of °¢ She additionally alleged that the fraternity was negligent in
providing alcohol to underaged individuals, and that the housing corporation
was negligent in failing to properly supervise the fraternity.%’

The appellate court upheld the jury verdict that found for the plaintiff.’®
Additionally, the court established that the fraternity was a suable entity be-
cause, despite being an unincorporated organization, “an unincorporated asso-
ciation authorized by statute to contract in its own name for certain purposes,
has a legal capacity to be sued on such contracts in its association name.” In
determining this, the court emphasized that the fraternity did business with pri-
vate and public entities and that it had economic and social effects on the local
community.!%

In Butler v. Gamma Nu Chapter of Sigma Chi, a university student was as-
saulted by a member of the Gamma Nu Chapter of Sigma Chi in the portion of
a residence hall that was under the jurisdiction of the fraternity.!! The student
sued the fraternity, the fraternity’s local chapter, and the fraternity member for
assault, battery, outrage, and civil conspiracy.!®? A jury returned a general ver-
dict, awarding the plaintiff $25,000 in actual damages against a chapter mem-
ber, the chapter, and national fraternity; it awarded $5,000 in punitive damages
against the local chapter.!® The jury found the national and local fraternity re-
sponsible based on their own negligence rather than respondeat superior.!%

2 Id.

% Id. at 1267-68.

% Beta Beta Chapter of Beta Theta Pi Fraternity v. May, 611 So. 2d 889, 890-91 (Miss.
1992).

% Id.at 891.

% Id. at 890.

7 Id.

% Id. at 889-90.

% Id. at 893-94.

100" 1d. at 894.

101 Butler v. Gamma Nu Chapter of Sigma Chi, 445 S.E.2d 468, 469 (S.C. Ct. App. 1994).
102 Id.

103 Id.

104 Id. at 471.
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Appellants brought issues regarding relevance of evidence, hearsay, jury in-
structions, and a special verdict form.!% The appellate court affirmed the jury’s
finding and denied the appellants’ arguments on the issues brought on ap-
peal !0

In Weber v. Delta Sigma Phi Fraternity, the fraternity cosponsored a
hayride and, during the hayride, a vehicle hit a wagon and injured many of the
people on board.!?” In the lower court, a jury found the national fraternity and
local chapter liable, even though the national fraternity was not named in the
suit.!%® The national fraternity argued on appeal that it was not named as a de-
fendant or served with process and, thus, the trial court erred in finding that it
was a party defendant.!® The appellate court held that the trial court properly
found that local and national fraternities constitute separate entities as they
have “different officers and different geographical locations.”!!? Here, the na-
tional fraternity was located in Michigan, and the plaintiff never served process
on the national fraternity as required by the Michigan Court Rules.!!! However,
the finding that the fraternities were separate entities did not affect the liability
ruling by the trial court, and that court found both fraternities were liable.!'2 On
appeal, the court held that while the national fraternity may have received a
copy of the summons and complaint from the local chapter, this still did not
satisfy the due process requirements.!!3 Therefore, while the national fraternity
could not be held liable for the accident as they were never a properly made
party to the suit, the local fraternity remained responsible as they were a proper
party throughout the court proceedings and fully sponsored the hayride
event.!!

In Godfrey v. Omega Psi Phi, Omicron Kappa Chapter, the plaintiff was
an unsuspecting victim of a round of the “knockout game” taking place at a
party held at the fraternity house of Omega Psi Phi, Omicron Kappa Chapter.!'>
This game involved the attendees of the party walking up to unknowing by-
standers and hitting the victims in the head to knock them out.!'® The plaintiff
lived next to the fraternity house.!'” The party members first attacked plaintiff’s

105 Jd. at 469-71.

106 1d. at 470-72.

107 ‘Weber v. Delta Sigma Phi Fraternity, No. 203736, 1999 Mich. App. LEXIS 2400, at *2,
(Mich. Ct. App. Sept. 28, 1999) (per curiam).
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roommate, who went back into their home but did not inform the plaintiff of
what happened.!!® The plaintiff then left his house, walked to his car, and was
attacked by the party members who hit him in the head from behind and suc-
ceeded in knocking him unconscious.!'? Plaintiff fell to the ground, knocked his
head on the ground, and began convulsing; the party members continued to
physically attack him until they returned to the fraternity house.!?° The plaintiff
claimed that he suffered “traumatic brain injury, a seizure, headaches, memory
loss, loss of teeth, a dislocated shoulder, head and facial lacerations and bruis-
ing, and emotional distress.”'?! Plaintiff brought action for negligence against
defendant Omega Psi Phi, Omicron Kappa Chapter, alleging that it was negli-
gent in
promoting and hosting a party without proper security or supervision, allowing
aggressive groups and/or individuals to attend the party, failing to monitor the
aggressive groups and/or individuals, allowing intoxicated guests to attend
and/or remain at the party, failing to stop the knockout game, and failing to re-
move the guests who exhibited dangerous propensities.'*

Defendant argued that it could not be held liable because it did not control
the property, was not involved in the planning of the party, had no knowledge
of any prior violent crimes on the property, did not owe a duty to plaintiff to
protect him from the criminal acts of third parties, and plaintiff was not an in-
vitee to the party.!?* The jury found in favor of the plaintiff and awarded him
$630,000 in compensatory damages and $1,000,000 in punitive damages.'?*

Generally, establishing liability on the part of fraternities and sororities for
injuries that occur at their events or on their properties can be difficult. In the
instances where claims against national organizations or local chapters have
succeeded, though, there are important distinctions in the facts and in the
courts’ analyses. For example, the social or business aspects of the organization
as well as the nature of the property where the injuries occurred influences the
analysis. When a Greek-letter organization (“GLO”) operates like a business or
social club, it may be more likely to be found liable as a social host than a GLO
that operates as a residence. Additionally, the nature of the relationship be-
tween the national and local levels of the organizations is continuously im-
portant in the liability analysis, and a strong relationship between the two leads
to a higher likelihood that both will be held liable. Lastly, when the organiza-
tion has control over the perpetrator or when organization members participate
in or oversee the incident, these facts will weigh in favor of establishing a
GLO’s responsibility for injuries occurring on its properties or at its events.

118 See id.
119 Id
120 14
121 Id
122 Id
123 See id.
124 Id
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C. No Findings of Liability

Starting in the 1990s, courts also offered greater nuance and texture to
what failed to constitute social host liability. In Millard v. Osborne, a student
died in a car accident after drinking at a party at a Lambda Chi Alpha fraternity
house.'?* The estate sued Lambda Chi Alpha, the national fraternity, for provid-
ing alcohol to a minor.!?¢ The trial court ruled that the plaintiff produced no ev-
idence that could support a finding of a factual issue in dispute as to whether
defendants knowingly served alcohol to minors, and that a showing that the fra-
ternity should have known was not enough.!?’ It further reasoned that the na-
tional fraternity is a separate organization that cannot be held liable because it
only has the power to discipline after a violation, and it does not have the re-
sources to monitor activities.!?8

In the appellate court, the plaintiff asserted a “substantial assistance” theo-
ry, arguing that the national fraternity aided and assisted the decedent in his
consumption of alcohol by its policies and actions.'?* The appellate court up-
held the trial court and reasoned that the national fraternity could not be re-
sponsible because it did not encourage alcohol consumption, and it could not
control the actions of its fraternity members.!3°

In Booker v. Lehigh University, an underage student brought suit against
the university for injuries sustained in a fall after she became intoxicated at
several on-campus fraternities and attempted to walk home on a steep, wooded
path.!3! At these parties, she poured her own alcohol, was not asked to show
identification, and did not observe any security guards from Lehigh or anyone
who was hired by the fraternities.!*? The plaintiff pointed to Lehigh’s Social
Policy as a premise for legal responsibility for her injuries.!** The Social Policy
required students to register parties with the school, but it otherwise specified
that the responsibility to follow the requirements, such as prohibiting underage
drinking and hiring security guards, rested with the party hosts.!3

The plaintiff argued that Lehigh was liable because the Social Policy creat-
ed a duty to protect underage students and that Lehigh failed to implement its
policy and ensure the attendance of security guards.!*> She also argued that

125 Millard v. Osborne (Millard IT), 611 A.2d 715,715-16 (Pa. Super. Ct. 1992).

126 See id. at 716.

127 Millard v. Osborne (Millard I), 12 Pa. D. & C.4th 637, 645 (Pa. Ct. Com. P1. 1991), aff’d,
611 A.2d 715 (Pa. Super. Ct. 1992).

128 Id. at 645-46.

129 Millard 11,611 A2d at 716-17.

130 1d. at 719.

131 Booker v. Lehigh Univ., 800 F. Supp. 234, 235-36 (E.D. Pa. 1992), af’d, 995 F.2d 215
(3d Cir. 1993).

132 Id. at 235.

133 Id. at 237.

134 Id. at 236.
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Lehigh was responsible because it was the landlord of the fraternity homes at
which she drank.!*® The court characterized the arguments as an in loco paren-
tis claim and rejected them.!*’ It reasoned that “[p]laintiff, being over the age of
eighteen at the time of the incident, was an adult . . . . There can be no question
that she was competent, legally or otherwise, to decide, inter alia, whether to
break the law.”!*8 It further reasoned that colleges are not insurers of student
safety and that the Social Policy did not create a legal duty for Lehigh to con-
trol its students, as the policy made clear that the responsibility to follow the
rules rested on the hosts of the parties.!®

The court pointed out that the Social Policy and registration forms explicit-
ly stated “that registration of a party does not constitute Lehigh University’s
approval of the party, and that the host [was] responsible for complying with
applicable laws.”!40 Additionally, the court followed Pennsylvania Supreme
Court precedent in declining a “known or should have known” standard, in-
stead holding that “Lehigh did not knowingly furnish alcohol, or knowingly aid
or assist plaintiff’s consumption of alcohol.”!#! Lastly, as to the plaintiff’s land-
lord liability argument, the court summarily concluded that “no potential liabil-
ity could be imposed on Lehigh” on this basis.!*?

In Sparks v. Warren, the plaintiff brought a common law negligence claim
against Sigma Chi, a college fraternity, to recover for injuries the plaintiff sus-
tained when he was assaulted by a minor fraternity member who had obtained
alcohol at a local chapter house.!** The assault did not occur on fraternity prop-
erty.!# The court held that the fraternity was not liable because the plaintiff
presented no evidence that the fraternity knew or should have known that un-
derage drinkers could be violent.!*> Further, the plaintiff incorrectly character-
ized the risk of defendant’s failure to supervise its members and enforce rules
regarding underaged drinking.!#¢ The court stated, “[t]he risk flowing from the
negligence alleged here is not that a minor will drink but that someone predict-
ably will be exposed to danger of an assault if defendants were negligent as al-
leged.”!47

In Pellicane v. Lambda Chi Alpha Fraternity, a fraternity member of the
Theta Upsilon Zeta Chapter of Lambda Chi Alpha sustained an injury “when he
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137 Id. at 237-38, 240.
138 Id. at 238.
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stepped on a nail protruding from a floor board.”'*® The nail had been placed on
a pile of debris in the backyard of the fraternity during renovation of the kitch-
en floor, which was performed exclusively by the fraternity members.!* The
plaintiff did not properly preserve the issue of whether the national fraternity
was responsible for the negligence of the chapter fraternity members, so the
court did not address this issue.'®® Additionally, the court upheld the grant of
summary judgment against the plaintiff.!>! The court reasoned that there was no
duty to warn the plaintiff of “the obvious potential danger presented by the pile
of debris from the renovation project,” especially because the plaintiff had been
involved in the renovation.!>?

In Foster v. Purdue University Chapter, The Beta Mu of Beta Theta Pi, a
member of a college fraternity was rendered a quadriplegic when he dove head-
first onto a makeshift “waterslide” erected by the fraternity.!>* He brought
charges against the fraternity chapter, the housing association, and the national
fraternity.!>* The general rule in Indiana was that, because the chapter was an
unincorporated association, negligence would be imputed to all members.!>
The court denied the plaintiff’s argument that the organization should have an
exception to this rule because the fraternity existed independent of its mem-
bers.!%¢ As to the housing association that owned the house the fraternity mem-
bers lived in, the plaintiff proposed two theories: assumption of duty and vicar-
ious liability as agents.!” The plaintiff argued that there was a special
relationship giving rise to a duty to control created by the association’s execu-
tion of by-laws giving them the ability to establish rules and regulations.!>® The
court denied this argument, reasoning that the housing association, although it
could pass resolutions, was only able to give simple recommendations.!> “[1]f
it contracted to control the social behavior of members of the Purdue Chapter,
[the plaintiff], as an Association member, would be contractually bound to con-
trol his own behavior.”'®® As to vicarious liability, the court denied the argu-
ment that the fraternity social chairmen who purchased alcohol acted as agents,

148 Pellicane v. Lambda Chi Alpha Fraternity, Inc., 644 N.Y.S.2d 769, 769 (App. Div.
1996).

149 Id

150 I1d. at 770.
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(Ind. Ct. App. 1991).

154 Id

155 Id. at 870.

156 Jd. at 870-71.

57 Id. at 871.

158 Id

159 Id

160 Id



23NEV.LJ. 1

Fall 2022] FRATERNITY & SORORITY SOCIAL EVENT LIABILITY 17

reasoning that there were “no disputed facts [that] might lead to an inference
that the Association manifested an intent to create an agency relationship.”!6!

Finally, as to the national fraternity, the court denied any gratuitous duty.!6?
“We conclude that only one inference could reasonably be drawn from the Fra-
ternity’s ‘advisory’ communications to the Purdue Chapter concerning alcohol
use. The Fraternity did not gratuitously assume a duty to control alcohol con-
sumption by the Purdue Chapter members.”!6> The court focused on several
important factors, such as the fraternity discouraging alcohol abuse in its advi-
sory pamphlet, sanctioning at least one chapter for alcohol-related problems,
and conducting an inspection of the Purdue Chapter.'®* Further, it reasoned that
the national fraternity functioned “only as a resource and support service organ-
ization offering guidelines to local chapters” with “no power to implement spe-
cific procedures within the chapters.”!6

In Brakeman v. Theta Lambda Chapter, the plaintiff was a guest of a
member of Theta Lambda Chapter of Pi Kappa Alpha.!® The Theta Lambda
Chapter was hosting a party at a bar that the plaintiff attended.'s” The plaintiff
was then injured when she fell out of one of the bar’s windows.!®® She brought
a premises liability claim against the fraternity.!® The court held that the fra-
ternity could not be held liable because there was no evidence to show the fra-
ternity had the requisite control to be a possessor of the land on which the
plaintiff was injured.!”°

With respect to “control,” the court reasoned that “[i]n order to have the
occupation or control of premises necessary to impose a legal duty with respect
to the condition or use of those premises, one must ordinarily have the power
and the right to admit individuals to the premises, or to exclude them from the
premises.”!’! Here, the bar staff was on the premises and took responsibility for
determining if patrons were legally able to drink, and they served the alcohol
and had the right to shut down the party.!”? Further, the bar was shared with an-
other group, and there was no evidence indicating the fraternity was able or ex-
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pected to enter the premises and cure any defects.!”® Finally, there was no evi-
dence that any member of the fraternity caused the fall.!”*

In Miller v. International Sigma Pi Fraternity, the plaintiff, an underaged
individual, sustained injuries at a Sigma Pi fraternity party.!”> The plaintiff sued
the fraternity and the university, alleging the fraternity was liable as an accom-
plice because it aided and encouraged a violation of the underaged drinking
statute.!” The court held that there was no liability for the fraternity.!”” The
dispositive issue was that no one in the organization knew about this party spe-
cifically.!”® The elements to be considered an accomplice to providing alcohol
to minors are:

(1) the defendant must have intended to act in such a way so as to furnish, agree
to furnish or promote the furnishing of alcohol to the minor, and (2) the defend-
ant must have acted in a way which did furnish, agree to furnish, or promote the
furnishing of alcohol to the minor, and (3) the defendant’s act must have been a
substantial factor in the furnishing, agreement to furnish, or the promotion of al-
cohol to the minor.'”

Here, there was no liability in providing alcohol to minors because the na-
tional fraternity and university did not act in concert with the local fraternity in
furnishing alcohol to the underaged plaintiff.!%

In terms of social host liability, “[i]n order to be liable as a social host, one
must have ‘knowingly furnished’ alcoholic beverages to a minor.”!8! The plain-
tiff argued that, because the fraternity had tried to stop parties before and be-
cause similar incidents of underaged drinking had occurred, they must have
known that alcohol was being served to minors.!3? The court denied this argu-
ment, reasoning “[u]nless defendants fraternity and university had actual
knowledge of the party at which the plaintiff was injured, liability will not fol-
low. [The] [p]laintiff fails to aver actual knowledge on the part of plaintiff.”!8?
The court also denied that the fraternity should sustain liability as a vendor un-
der a state statute because it did not know about the specific party or sponsor
the party.'®* “It would be absurd to consider these unwilling participants licen-
sees and therefore liable” for violating the statute.!8>
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The court also rejected arguments under business invitee, public nuisance,
and imputed conduct theories. “A business invitee is a person who is invited to
enter or remain on the land of another for a purpose directly or indirectly con-
nected with business dealings.”!8 The court reasoned that the plaintiff failed to
allege that the fraternity is the possessor of the land in question.!8” Secondly,
because the fraternity was not involved in a party thrown by the local chapter, a
public nuisance claim was considered invalid.'®® Finally, the court denied the
imputed conduct argument by simply stating that the national fraternity should
not be held responsible for any negligent conduct of the local fraternity.'*°

In Gwin v. Phi Gamma Delta Fraternity, a non-fraternity member fell off
the roof of a fraternity house after drinking at a party at the house.!*® The plain-
tiff sued the fraternity and the college.!'®’ The lower court granted summary
judgment to the fraternity, and the appellate court upheld the lower court’s de-
cision.!”? The plaintiff presented three theories for fraternity liability: social
host or land occupier, violation of a statute that prohibited serving alcohol to
minors, and abandoning the plaintiff in a position of peril.!> Under the social
host theory, the court reasoned that the plaintiff’s voluntary intoxication led to
a lower standard of care on the basis that adults should be responsible for them-
selves.!% Further, the court stated that the danger of going onto a roof is obvi-
ous and the landowner had no duty to warn.!®> In regard to the violation of the
state statute, the court held that the fraternity appellees were not liable for inju-
ries that the plaintiff, an adult, suffered due to his own intoxication, even
though he was underaged for the purposes of the statute.!°¢ Finally, the court
reasoned that the duty not to abandon the plaintiff is only applicable if he was
placed in danger by the defendant’s negligence.!” Since this was not the case,
the duty not to abandon did not apply.!*8

In Kappa Sigma International Fraternity v. Tootle, an intoxicated driver
who had attended a fraternity party struck and killed another driver.!”® The in-
toxicated driver was drinking before he attended the party at a Kappa Sigma
International Fraternity house, and he then brought and consumed his own al-
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cohol while at the party.2°° The intoxicated driver then drove while still intoxi-
cated.?’! The decedent’s estate brought suit against the international fraternity
as well as its local chapter.2? The trial court denied the fraternity’s motion for
summary judgment and the appellate court reversed this decision.2’*> Important-
ly, even though the fraternity was serving alcohol, there was direct testimony
that the driver only consumed his own alcohol.?°* The court stated, “[t]here is
simply no evidence disputing [the driver’s] own testimony that he did not con-
sume any alcohol provided by the Fraternity.”?%° It further reasoned that it was
not enough that the driver was drinking at the party; the fraternity must have
“knowingly sold, furnished, or served alcoholic beverages” to the driver.2’® Be-
cause the fraternity did not knowingly provide alcohol to the driver, it was not
relevant whether the fraternity knew he was intoxicated or that he would be
driving 27

In Pingeton v. Erhartic, the defendant, an underaged individual, drank
throughout the night at several locations, including the fraternity house of
Gamma Sigma of Alpha Tau Omega.?®® The defendant and plaintiff both fell
asleep at the house, but when the defendant and plaintiff awoke they fought,
and the plaintiff suffered stab wounds to his head that were inflicted by the de-
fendant.2®® The defendant filed a third-party complaint against Alpha Tau
Omega alleging that, if he was liable to plaintiff, then the fraternity was also
liable because it contributed to the injuries when it allowed the defendant to
consume alcohol at the house.?!” The court reasoned that the national fraternity
did not exercise enough control to be liable, so it did not matter if the local fra-
ternity supplied the alcohol.?!! Importantly, the national fraternity only pun-
ished the local fraternity after they committed violations, rather than trying to
control their behavior before any infractions.?'? Further, the court reasoned that
it did not matter that the national fraternity had distributed guidelines against
alcohol abuse, as this did not rise to the level of control necessary to hold the
national fraternity responsible.?!3
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In Holiday v. Poffenbarger, the plaintiff was stabbed after walking by a
fraternity house belonging to the Mu Chapter of Sigma Pi Fraternity Interna-
tional 2!4 The perpetrator, an underaged individual, drank in his dorm room and
then went to the fraternity house.?!> He got into an altercation that began at the
house, and then, after the plaintiff left, the perpetrator stabbed him.2!¢ The
plaintiff sued both the national and local fraternity.?!” The court held that the
fraternity was not negligent and that it was not liable for giving alcohol to un-
deraged individuals.2!® The court reasoned that the national fraternity did not
knowingly provide the alcohol; that the perpetrator was drunk before arriving at
the party; and that, even though a fraternity member gave the perpetrator a
drink at the party, one of his friends took the drink from him.2!° It was unde-
termined whether the perpetrator drank anything at the party.22°

In Whebbe v. Beta Eta Chapter of Delta Tau Delta Fraternity, the plaintiff
was severely injured by a nonfraternity member during a fight at a fraternity
party for the Beta Eta Chapter of Delta Tau Delta.??! Although the confronta-
tion started verbally, the plaintiff was suddenly hit in the head by an unidenti-
fied person and, after being hit, fell and hit his head on the pavement.??? He
subsequently had a seizure, was hospitalized in a coma, and suffered several
lasting mental and physical disabilities, some of which required surgery.2?* The
plaintiff then brought a negligence claim against the fraternity on the theory of
landowner liability.22* The court affirmed the lower court’s ruling of no liability
because, it reasoned, a landowner does not have a duty to protect an invitee
from the criminal actions of a third party.??® It decided this in spite of the fact
that the police had been called to the fraternity house fourteen times between
June 20, 2005, and May 7, 2006.22¢ Further, the university had warned the fra-
ternity that it did not approve of the parties.??” Importantly, though, the party
was not an event sanctioned by the national fraternity even though it was a reg-
istered university event.?® The plaintiff had also brought his own alcohol 2%
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Focusing on landowner liability, the court stated that a landowner’s duty to
an invitee is to “use reasonable care in carrying on activities on the land and to
maintain the property’s physical condition to ensure entrants on its land are not
exposed to unreasonable risks of harm.”?3° Further, the court relied on Rasivong
v. Lakewood Community College.?*! In that case, a college hosted an event for
the local Asian community and was told there might be violence.?*? Violence
did ensue, but the college was not held responsible because, as the court in that
case reasoned, a landowner was not responsible for the criminal acts of a third
party, even despite warnings of violence.??* The court further reasoned that
foreseeability is irrelevant if duty has not been established, so the previous po-
lice interactions with the fraternity were irrelevant.?3* Because there was no du-
ty in this case on the part of the fraternity —and no special relationship because
the victim was not vulnerable or dependent—the fraternity had no power over
him, and it did not deprive him of protection.?*> The court ultimately concluded
that the plaintiff voluntarily attended the party, had attended several of this fra-
ternity’s parties in the past without issue, supplied and consumed his own alco-
hol, and voluntarily entered into a verbal altercation that unexpectedly became
violent.?3¢

In Pawlowski v. Delta Sigma Phi Fraternity, the plaintiff was illegally
served alcoholic beverages at a party thrown by the Theta Iota Chapter of Delta
Sigma Phi.?*” The party was held off campus at a home where the university
students lived.?3® At approximately one o’clock in the morning the intoxicated
plaintiff left the party and was struck and killed by a motor vehicle while cross-
ing the street.*° The court held that the national fraternity had no duty to con-
trol the parties thrown by the local fraternity.?*° Public policy made clear “that
Delta Sigma Phi Fraternity had no duty to control the conduct of the individual
members of its Theta Iota Chapter so as to protect [the plaintiff]. Connecticut
adheres to the principle . . . that generally there is no duty to control the con-
duct of a third person.”?*!

In its analysis of the national fraternity’s duty to control, the court observed
that “[nJumerous appellate courts from other jurisdictions have concluded that,
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in the absence of control of the day-to-day activities of the local chapter, a na-
tional fraternity does not have a duty to supervise the activities of a local chap-
ter in order to prevent harm to [the] third parties.”?** Additionally, because the
national fraternity did not have a special relationship with the plaintiff, it owed
him no special duty.2*} Finally, the court reasoned that there was no valid claim
for respondeat superior because there was no evidence that the individual fra-
ternity members were agents of the national fraternity, and the plaintiff did not
argue that they were.?*

In Doe v. Emerson College, a student sued Emerson College, as well as
other defendants, alleging that it failed to investigate off-campus sexual as-
saults promptly and appropriately, which subjected her to a hostile environment
and denied her educational opportunities in violation of Title IX.2*> She also
alleged negligence and negligent infliction of emotional distress.?*¢ The plain-
tiff, an Emerson College student, alleged she was sexually assaulted on another
school’s campus by a fraternity member in a fraternity house.>*’ As to Emerson
College, the court held that it did not owe a duty to prevent consumption of al-
cohol by students, it did not have a legal duty to protect students from criminal
acts off campus, and that the plaintiff failed to state a claim for negligent inflic-
tion of emotional distress or intentional or reckless infliction of emotional dis-
tress.248

The plaintiff argued that Emerson had a duty to protect its students based
on the contents of its school publications and that Emerson’s publications also
acknowledged that sexual assaults were a foreseeable risk.>*° She therefore as-
serted that Emerson was negligent in failing to strictly enforce its alcohol poli-
cy and by “failing to follow the school’s guidelines with respect to responding
to reported sexual assaults perpetrated by Emerson students.”?>° The court rea-
soned that Emerson did not have a legal duty to supervise the social activities
of adult students despite any social policies and that the assault occurred at a
fraternity on another campus, further removing it from Emerson’s responsibil-
ity 251

The court next rejected the negligent infliction of emotional distress claim,
noting that it was based on the same allegations underlying the failed negli-
gence claim.?? It further noted that the complaint did not allege any physical
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harm manifested by the emotional distress.?>* In addressing the intentional in-
fliction of emotional distress claim, the court stated that the complaint did not
“allege any conduct by Emerson . . . that [was] sufficiently extreme and outra-
geous to meet” the standard that the conduct be outside the bounds of decen-
cy.>* It pointed out that, even if a defendant’s conduct violated the plaintiff’s
civil rights, that did not, standing alone, state a claim for intentional infliction
of emotional distress.?>

In Jones v. Pi Kappa Alpha International Fraternity, Inc., the plaintiff
brought suit as a result of a sexual assault that occurred at a fraternity party on
Ramapo College’s campus.?>® After the plaintiff was sexually assaulted, the fra-
ternity members became aware of this situation, and both the plaintiff and the
man who assaulted her were expelled from the party.?” The man drove the
plaintiff across campus, where they passed two campus security checkpoints, to
a dormitory where he assaulted her a second time, this time with another stu-
dent engaging in the assault, two other students watching, and one other student
videotaping the assault.28

The plaintiff alleged violations of Title IX, negligence under state tort law,
equal protection violations under § 1983, and violations of the New Jersey Civ-
il Rights Act and the New Jersey Law Against Discrimination.®® She also al-
leged deliberate indifference and state-created danger under § 1983 because
Ramapo “‘had the opportunity to intervene and stop’ her assault and rape.”26
In the trial court, Ramapo moved to dismiss the plaintiff’s complaint, and the
trial court denied on all claims except those that the plaintiff did not contest.?!

On appeal, the court held that Ramapo and its officers were entitled to sov-
ereign immunity .22 It reasoned that, although Ramapo was only partially state-
funded, the college was treated as an arm of the State and that it did not retain
significant autonomy from state control.?$> The court concluded this because
Ramapo was subject to the same statutory scheme as other schools that had
been deemed arms of the state.?6* Additionally, Ramapo’s officers argued that
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they were entitled to qualified immunity, and the court agreed.? It also rea-
soned that “[a]t most, Jones ha[d] alleged that Ramapo employees should have
done more to protect her from a private actor, which [was] outside of the scope
of the state-created danger doctrine.”?

When liability does not attach to a GLO, it is often because of either inter-
ceding factors or a lack of clear connection between the injury and the organi-
zation’s involvement. For example, when the incident is the result of the crimi-
nal actions of a third party, sororities and fraternities generally are not
responsible for protecting the victim from that third party. Additionally, the or-
ganizations typically do not owe a duty to, or have a special relationship with,
the victims unless there are additional facts that give rise to this duty, such as a
victim’s special vulnerability. Most important, though, is the role that GLOs
play in controlling the details leading up to the incident. In terms of the rela-
tionship between the national organization and the local chapter, when the na-
tional organization did not act in concert with the local chapter in planning the
event or in supplying alcohol, for example, liability will likely not be estab-
lished for the national organization. Further, it is often not enough that the or-
ganization simply supplied alcohol at the event. Instead, it must have “know-
ingly served” alcohol to the victim or to the individual or individuals who
harmed the victim. The organization also will not be liable if it should have
known that the individual in question was underaged, already intoxicated, or
would be driving; it must actually know. Further, sororities or fraternities will
not be held liable if they simply admitted an intoxicated person or allowed an
individual to consume his or her own alcohol on its premises. Additionally,
when the GLO members are involved—either as victims or perpetrators—
courts often take into consideration that the members are not controlled by the
organization, that the organization does not encourage alcohol consumption,
and that the members are not acting on behalf of the organization.

D. Liability Undecided

In some cases, courts failed to find social host liability or a lack thereof be-
cause it was a jury issue. In Baker v. Pi Kappa Phi Fraternity, the plaintiff at-
tended a party at the Gamma Phi chapter of Pi Kappa Phi and got into a dispute
with a fraternity member that ended in a physical assault in which the fraternity
member broke the plaintiff’s jaw and caused nerve damage.?®” The plaintiff
brought an action against the fraternity for assault and battery, negligence, and
wantonness.2®® The trial court entered summary judgment, but the appellate
court reversed and remanded.?® The appellate court reasoned that both parties
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acknowledged that Pi Kappa Phi, an unincorporated association, may be liable
in tort for the wrongful acts of its members “when acting collectively in the
prosecution of the business for which it is organized” and that “it is responsible
for the torts of its members or employees when it has encouraged or authorized
them.”?’® So the court held that there was sufficient evidence for a jury to find
that the aggressor was an agent of the fraternity and that his use of force was
within the scope of his duties as a fraternity member.?’! The court focused on
evidence that showed that he was assigned a role at the fraternity to enforce
rules with physical force, that it was foreseeable to Pi Kappa Phi that he might
use force, and that force was “at least impliedly authorized by the fraternity.”?”?

In Delta Tau Delta, Beta Alpha Chapter v. Johnson, the plaintiff was sex-
ually assaulted at a fraternity party where alcohol was served.?’? She brought
several claims against the perpetrator, the local fraternity chapter, and the na-
tional fraternity 2’ The plaintiff had been invited to a fraternity party and, when
she arrived, beer was being served in a common area.?’”> After a fraternity
alumnus offered to drive her home, she stayed and drank with that fraternity
alumnus and other individuals.?’® The fraternity alumnus told the plaintiff he
would drive her home when he was sober again, and he then locked her in a
room and sexually assaulted her.?’”” The plaintiff sued both the local fraternity
and the national fraternity on breaches of care claims, and the local fraternity
for a violation of the Dram Shop Act.?’8 The local fraternity and national frater-
nity both moved for summary judgment; both claims were denied.?’° “On inter-
locutory appeal, the Court of Appeals reversed both denials of summary judg-
ment . ..."280 The case was then brought to the Supreme Court of Indiana,
which affirmed the reversal of summary judgment in part, reversed it in part,
and remanded to the trial court.?8!

The first issue that the supreme court addressed was whether the local
chapter owed the plaintiff a common law duty of reasonable care.?®> The second
issue was whether the plaintiff could proceed on a Dram Shop claim against the
local chapter.?83 The third issue was whether the national fraternity gratuitously
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assumed a duty of care toward the plaintiff.2%* It reversed and remanded on the
first issue, finding it was a question of fact for the jury as to whether the local
fraternity met its duty of care toward the plaintiff.?8

Starting with negligence of the local chapter, the court used a totality of the
circumstances test to determine if the chapter owed the plaintiff a duty of rea-
sonable care against the criminal acts of a third party.2% It established that the
chapter had a duty to protect her from foreseeable sexual assault, and that there
was a jury question as to whether the chapter violated that duty.2®” In determin-
ing this, the court focused on the fact that the local chapter had two similar in-
cidents within two years of this assault.?8® In the first incident, a student was
physically assaulted during a party where alcohol was being consumed.?® In
the second incident, a female was blindfolded, forced to drink until she became
sick, and then was spanked when she refused to keep drinking.?® Additionally,
the court found it significant that, a month before the assault at issue, the chap-
ter was provided information by the national fraternity about sexual assault at
fraternity parties.?!

The court next considered the application of the Dram Shop Act, which al-
lows for civil liability when one party furnishes alcohol to another who then
injures a third party.?°? The plaintiff asserted that there were genuine issues of
material fact regarding whether the local chapter provided the perpetrator with
alcohol while knowing that he was already intoxicated, and whether his intoxi-
cation was the proximate cause of the plaintiff’s injury.?>> The court denied this
argument, reasoning that the knowledge component on the part of the chapter
was not satisfied.?®* It stated, “even if one assume[d] that a member of [the
chapter] furnished [the perpetrator] with alcohol, there [was] no evidence that
[he] exhibited visible signs of intoxication for a pledge to notice.”?%

Finally, as to the gratuitous assumption of duty, the court held that the na-
tional fraternity did not owe the plaintiff a duty of care.?”® The plaintiff present-
ed evidence that the national fraternity sent the local chapter posters to be hung,
which proclaimed that the fraternity was “a leading fighter against date rape
and alcohol abuse.”?7 The local fraternity then hung the posters in public plac-
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es.28 The court reasoned that these posters did not create an inference that the
national fraternity assumed a duty because the posters did not claim that the
fraternity provided security or that the fraternity could be called for help in an
emergency.?” Therefore, the court upheld the summary judgment as to the na-
tional fraternity 3%

In Scheffel v. Oregon Beta Chapter of Phi Kappa Psi Fraternity, a party
guest brought a negligence action against Phi Kappa Psi and its local chapter
after she was sexually assaulted by a chapter member during a party held at the
chapter house.*! She asserted claims for premises liability, failure to control,
and negligence per se.** She alleged that Phi Psi was vicariously liable and that
it had negligently performed its voluntary duty to supervise, control, and guide
the local chapter.3*

Although the national fraternity had guidelines it distributed to college fra-
ternity chapters about drinking, this fraternity chapter in particular did not en-
force any underage drinking prohibitions for its own members.’** The national
fraternity also required its members to complete a training that discussed both
sexual assault and alcohol abuse.?®> On the night of the party, which was held
with another fraternity, four fraternity members were “sober monitors” and
checked in guests at the house entrance, “track[ed] the number of guests, and
direct[ed] guests to the basement where the party was held.”*% The fraternity
did not serve alcohol, but guests over twenty-one could bring their own alcohol
and check it at a monitored bar.3*” After showing ID, the guests could retrieve
their alcohol.’®® The fraternity also provided separate male and female bath-
rooms on different floors.?*® On the night in question, fraternity members were
aware that the perpetrator was intoxicated and put him in his room away from
the party; later that evening he came downstairs and sexually assaulted the
plaintiff.310

The court of appeals reversed and remanded as to the summary judgment
ruling for the local fraternity but upheld the summary judgment as to the na-
tional fraternity.3!! Starting with the claims against Beta Chapter, the plaintiff
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first asserted negligence based on a theory of premises liability.?!? She asserted
that she was an invitee of the chapter because she was a social guest and that
she was owed a duty of care that the chapter failed to meet.>!*> She argued that it
failed to keep the property reasonably safe because it “(1) failed to properly
monitor the party, (2) permitted underage members of the fraternity to possess
and consume alcohol in their private rooms, and (3) allowed chapter members
and their guests unmonitored access to private rooms.”3!4 The court agreed with
the plaintiff.3!> It reasoned that the chapter, as the possessor of land, had a duty
to exercise reasonable care at the party and monitor “activities that occurred on
the land.”*'® The plaintiff also argued that, based on a theory of “failure to con-
trol,” the chapter knew or should have known that there was a foreseeable risk
of sexual assault of female party guests.!” She emphasized the facts that the
“underage members had access to private alcohol supplies . . . the party was not
properly monitored, and . . . the chapter allowed members and their guests ac-
cess to private rooms during the party.”?!8

In terms of the negligence per se claim against the chapter, the plaintiff ar-
gued that the chapter failed to comply with administrative rules for student or-
ganizations, and that its failure constituted a per se violation of the standard of
care >!° Specifically, the plaintiff claimed that the chapter violated rules when it
served alcohol to minors and intoxicated persons and failed to control access to
alcohol in private rooms, and when the chapter did not provide security or mon-
itor disorderly conduct.??® According to the court, these rules implicated the
“‘rights and responsibilities’ of student organizations” at the university, and
were meant to regulate alcohol use at closed events hosted by social organiza-
tions.*?! The court reasoned that there was evidence in the record creating a
question of fact about whether the chapter followed the rules; specifically, that
it did not control access to alcohol in private rooms.*?> Therefore, the court held
that summary judgment was inappropriate.*?*

The court also clarified that the plaintiff established a question of foreseea-
bility, further making summary judgment improper.’* Foreseeability can be
established by knowledge of the propensity for criminal violence in certain sit-
uations, rather than the propensity of a certain individual to commit criminal
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violence 3% Here, the record included evidence that would allow a reasonable
factfinder to infer that the chapter could have foreseen a risk of sexual assault
to female guests without “too many intermediate inferences and assump-
tions.”326 Importantly, “the chapter knew that alcohol-related sexual assaults
were a foreseeable risk of hosting social events” when participants were drink-
ing, especially in light of “permissive alcohol use by underage members and
access to private rooms.”*?’ This conclusion was supported by the fact that the
chapter required its members to participate in a training covering the increased
risk of sexual assault at fraternity parties.>?

In considering whether an event was foreseeable, “evidence of foreseeabil-
ity will differ depending on whether the risk of injury is claimed to be specific
to a school, or schools generally, or a neighborhood, or a class of potential vic-
tims such as women or particular ethnic groups.”*?® The court went on to state
that the “relevant inquiry” is whether there was evidence in the record from
which a factfinder could infer that the “chapter knew or should have known
that, if it was negligent in the manner alleged by the plaintiff, that negligence
placed [the] plaintiff at an unreasonable risk of criminal conduct.”?* Ultimate-
ly, the court reasoned that, although the chapter did take some precautions, it
also failed to take other important ones, such as prohibiting access to private
rooms and allowing unmonitored alcohol use by underage fraternity mem-
bers.33!

Turning to the national fraternity, the pertinent question posed by the court
was whether the factfinder could conclude that Phi Psi had the right to control
the physical details of hosting and monitoring the party in question.**? The
“right to control” theory is based in agency law, and it allows a principal to be
held vicariously liable for the negligence of its nonemployee agents.>** The
court held that a reasonable factfinder could not conclude that the national fra-
ternity had the right to control the local chapter.®34 It stated,

the evidence establishes only that Phi Psi’s powers, at least with respect to the
type of day-to-day operations at issue here, were essentially remedial in nature.

That is, Phi Psi could react to violations of its policies or to a chapter’s miscon-
duct with punishment but . . . the policies were generalized standards that al-
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lowed day-to-day control over the functions of Beta Chapter to remain with the
local chapter.’

So, like many other cases involving a national fraternity, the inability to
proactively enforce rules meant that the national organization would not face
liability for injuries sustained during a chapter’s event.

In cases where liability remained undecided that were sent back to the low-
er court, the facts tended to raise questions about the level of involvement and
control of the GLO. For example, evidence that an organization encouraged or
authorized the tort or that it was involved as a host or supplier of alcohol was
sufficient to allow the case to progress forward. Additionally, jury questions
about foreseeability, when paired with a duty to exercise reasonable care and
monitor activities on the organization’s land, were also sufficient to send the
case to a jury. In sum, while many of the factors overlapped between cases,
variations in facts, especially those indicating the extent of the organization’s
control over the events, as well as nuances in jurisdictional law, made the most
significant differences in whether sororities and fraternities were held liable for
injuries that occurred at their events and on their properties.

II. THE BROADER FRAMEWORK: SOCIAL EVENT LIABILITY

The social host liability framework focuses on events where alcohol pre-
cipitated the harm in question. In these instances, when liability attaches, it is
often because the fraternity or sorority was responsible for providing the alco-
hol that caused the harm, failed to restrict alcohol from already intoxicated or
underaged individuals, or both. Even in the absence of alcohol, though, violent
events or dangerous accidents still take place on fraternity and sorority property
or at their events. These incidents can include stabbings, fist fights, shootings,
and sexual assaults. Such altercations are the result of uninvited party at-
tendees, arguments over romantic partners, or simply boiled over tensions. On
some sad occasions, injuries and death result. Even when alcohol plays little-to-
no role in causing these incidents, fraternities may still be held liable. This sec-
tion provides examples of instances in which violence or death took place in
Greek life associated circumstances.

A. Fist Fights

While fist fights can take place in a variety of Greek life settings, often
these run-ins are the result of tensions boiling over with groups of people or at
parties. On October 30, 2011, outside a Hobart College fraternity house, a
group of four men beat up a Hobart student.* The student suffered a broken
jaw from the fight, and one of the aggressors, Demetree Eldridge, was charged

335 Id.
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with second-degree assault.>*” A year later in February of 2012, Washington
State University football player C.J. Mizell was denied entry to a Delta Tau
Delta party and punched a member as a result. >*® He was arrested the next day
and arraigned on charges in the Whitman County District Court.>* In 2013
there were two fraternity-related fights at Arizona State University. The first,
on April 27, involved Delta Kappa Epsilon members fighting two nonstudents
over a female.** This fight also led to two Arizona State University students,
among others, needing medical attention for head injuries.>*! The second Ari-
zona State University fight occurred on November 18, when twenty Tau Kappa
Epsilon members attacked three Delta Kappa Epsilon men.3#? Lastly, on August
27, 2014, two men sustained facial injuries after a fight at Pennsylvania State
University’s Delta Sigma Phi fraternity house .+

There are many incidents in which fights break out over uninvited guests
entering fraternity parties. For example, on February 23, 2014, there was an
off-campus party at Bloomsburg University’s Zeta Psi’s house.*** Some foot-
ball players from Kutztown University tried to enter the private party and were
denied, thus leading to an altercation.’* Bloomsburg student Jackie Lithgow
tried to break up the fight and ended up with a fractured skull and brain
bleed.?#¢ Lithgow spent months in the hospital and rehab centers.>*” Another
Bloomsburg student, Donald Hoover, suffered ear injuries during the same
fight3*8 Two of the four Kutztown football players, Angel Cruz and Justin
Wieder, were suspended from the team and charged with aggravated assault.3*
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The other two Kutztown students, Jake Wygant and Eric Condron, avoided le-
gal prosecution since it could not be proven they were part of the physical al-
tercation 3%

On September 12, 2015, an unidentified person entered a private party at
UCLA’s Sigma Phi Epsilon fraternity house without an invitation, a fight start-
ed, and the person hit a UCLA student over the head with a bottle.?! Similarly,
on September 23, 2016, there was a fight—this time involving golf clubs—at
the Kappa Sigma house at Tennessee Tech University after an individual was
not let into a party.3>? On January 26, 2019, an individual was denied entry to a
Sigma Alpha Epsilon house party at the University of New Hampshire and
brought back football players to assault the fraternity brothers.’>* Four men—
Quinlen Dean, Jackson Housman, Zachary Banks, and Kyle Hamper—were
charged with felony counts of riot, but three men’s charges were reduced to
misdemeanors, which they all pleaded guilty to.3>*

B. Stabbings

In addition to fist fights, stabbing incidents are another common source of
fraternity and sorority related injuries. Clashes between fraternities are one
such source of these violent assaults. For example, in 2003, San Jose University
student Alam Kim was stabbed to death in a fight between Pi Alpha Phi and
Lambda Phi Epsilon.?>> Students from UC Santa Cruz were also involved and
injured.?>¢ Stabbings can result from an array of different dilemmas, though, as
outlined below.
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2019, 5:54 PM).
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Like fist fights, many stabbings have occurred because of denial of entry to
parties, and from 2008 to 2009, there were several such incidents. In 2008, fol-
lowing rejection from a fraternity party at San Diego’s Mesa College, Esteban
Nunez and three of his friends stabbed and killed Luis Santos.3>” Nunez also
stabbed two others at the same party.3®® Nunez pleaded guilty to voluntary
manslaughter and assault with a deadly weapon.* Originally Nunez was sen-
tenced to sixteen years in prison, but Governor Arnold Schwarzenegger re-
duced it to seven years—likely because his father, Fabian Nunez, was the for-
mer Assembly Speaker of California.’®® Additionally, on September 20, 2009,
Nicholas Condit barred Rashaun K. Cameron and his friends from entering a
party at Syracuse University’s Alpha Tau Omega fraternity house.**! Cameron
then stabbed Condit twice.’> When other Syracuse students, John Tate and
Ryan Saroya, tried to intervene, Cameron stabbed them as well.** Cameron
pleaded guilty to a felony count of first-degree assault.’* Finally, in July of
2009, a group of people unknown to the Zeta Psi fraternity at University of
Texas-Austin tried to enter their rush party.3®> The group was prevented from
entering.>® In response, they stabbed Tyler Currier, a member of the fraterni-
ty.*%7 The perpetrator was arrested for aggravated assault.?¢8

In addition to denial of entry, many stabbings have taken place resulting
from disagreements or arguments that arose because of behavior at parties. In
November of 2009, Jacob Herbert was reportedly at a Phi Kappa Psi party at
the University of Buffalo.?® Although Herbert was allowed entry to the party,
when the cops broke the party up, Herbert demanded his cover charges get re-
funded.?”® Following this demand, a fight broke out in which Herbert was
stabbed and later died.*’! On January 15, 2011, Daren Venable stabbed Jeffrey
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cal Ally’s Son, CANADIAN PRESS, Mar. 20,2011, NEWSROOM.
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3,2009, U-Wire.
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Bordeaux in a fight over a woman at the Delta Upsilon house of the University
of Rochester River.’”? Bordeaux ultimately died.’’”> Venable pleaded not guilty
to second-degree murder on the account of self-defense.>’* Monroe county
court judge, John L. DeMarco, found him not guilty.>’”> Bordeaux’s parents
filed a lawsuit seeking $24 million in damages.>7®

In 2013, another stabbing took place when uninvited party attendees at-
tempted to enter. Two men were stabbed near the Sigma Alpha Epsilon house
at the University of Michigan in Ann Arbor.?”” They suffered minor wounds.?"®
The police took the male suspect into custody.>”® Sigma Alpha Epsilon member
Matthew Skoro stated that the fight that led to the stabbing was over an indi-
vidual being denied entry to their party .38

There are also instances of stabbings that do not have an explicitly stated
motive or, tragically, that are the result of individuals trying to deescalate a
fight that was already occurring. On September 29, 2013, Jace Jeffrey Ugrich
was stabbed in the back while attempting to break up a fight between two men
at Bemidji State University’s Theta Tau Epsilon.3®' The suspect, Jacob Andrew
Young, was arrested.’®? In the early morning of July 19, 2014, a San Diego
State University student was stabbed in the back three times while trying to
break up a fight at Sigma Alpha Epsilon.’* There were three suspects being in-
vestigated.’®* Additionally, on January 19, 2014, Johns Hopkins student Gio-
vanni Urquilla was stabbed by an unknown suspect at the Phi Kappa Alpha
house.*> On April 5 of the same year, University of Southern Mississippi stu-
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dent and member of Sigma Alpha Epsilon Elijah Dollar stabbed a fellow broth-
er, Kevin Inmom, at their fraternity house.’®® Dollar was suspended from
school, charged with aggravated assault, and went to jail but was released on
bail 387

In 2014, there was a large fight at Northern Illinois University (NIU) con-
nected to the Alpha Psi Lambda fraternity.*® Nine people, including six NIU
students, were charged in connection with the fight3®® Alpha Psi Lambda
member Juan D. Rodriguez was charged with two counts of aggravated battery
for stabbing a man who entered the fraternity party without an invitation.>°
Two non-NIU students, Rory Rhynes and Lo Angelo Harvey, were charged
with felony aggravated battery.**! Similarly, on September 18, 2015, Polytech-
nic State University and Cuesta College students were stabbed for not allowing
uninvited people into the Alpha Gamma Rho party.’*> The attackers were un-
known 393

On August 28, 2016, Ithaca College student Anthony Nazaire and his
friend Rahiem Williams got into a fight with Nagee Green over Williams
bumping into a woman at an Omega Psi Phi party at Cornell University.***
Nazaire was stabbed and eventually died.**> In 2017, Green was sentenced to
twenty years in prison for assault and second-degree murder.?* Next, on Sep-
tember 10, 2017, Robert Mannifield stabbed Joseph Venditto with a box cutter
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outside a Rutgers University fraternity party.*’ Venditto entered the party de-
spite not being a member of that fraternity.>*® Mannifield was “charged with
aggravated assault and possession of a weapon for an unlawful purpose.”*%

Lastly, a unique disagreement gave rise to a 2017 stabbing at Radford Uni-
versity 4% On September 28, 2017, Elijah Zavion Nichols stabbed three people
after fraternity members attempted to escort him out.**! The fraternity members
had tried to force him out of the party after Nichols rolled a blunt of marijua-
na.*2 Nichols was sentenced to ten years in prison 4%

C. Shootings

Like the incidents of stabbings and physical assaults, shootings have also
occurred because people were not allowed into or asked to exit Greek life
events. On September 25, 2010, Nicholas Welch refused to pay the cover
charge for a Seton Hall fraternity party and was not allowed in; therefore,
Welch opened fire.*** This shooting led to the death of student Jessica Moore
and injured four other people.*® It is believed that Marcus Bascus provided
Welch with the gun.*°® Both men were arrested.**” Welch pleaded not guilty to
murder, conspiracy, and weapons charges in his first court appearance.*08

The following year, after Columbus Jones Jr. was thrown out of an Omega
Psi Phi party at Youngstown State University, he returned with his friend,
Braylon L. Rogers, and a gun.® Jamail Johnson, a party attendee, was trying to
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398 Id.

39 Suzanne Russell, North Brunswick Man Accused of Rutgers Party Attack Released,
HoME NEws TriB., Sept. 21, 2017, at A.2, ProQuest, Doc. ID 1940830629.
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help others get away from the gunfire when he was shot in the head and
killed.*1? The gunfire also wounded eleven other people.*!! Rogers and Johnson
were arrested for aggravated murder.*'? In June of that year, two people were
denied entry into Fresno State University’s Pi Kappa Alpha party.*!* They end-
ed up shooting three people at this party.*'# Following this event, the school
suspended Pi Kappa Alpha.#!

Shooting deaths at fraternities can also happen by accident or without a
stated motive. In January 2011, Evan Wilhelm was showing off his AK-47 rifle
when it unintentionally discharged and killed Florida State sophomore Ashley
Cowie *1® On September 22, 2013, there was a shooting at a fraternity house
near Western Michigan University’s campus.*!” Emon Edwin Williams was the
shooter, and he fired the gun into his own leg.#!® His weapon also caused flying
glass injuries to a 20-year-old woman.*!® There was no stated motive.*?* At
Eastern Illinois University, two people were shot and injured at Phi Beta Sig-
ma’s “Barn Party” in 2014.4?! This led to the fraternity being removed from
campus.*?? Lastly, Nicholas Kapusniak was tragically killed in 2014 by a seem-
ingly random drive-by shooting at a fraternity party.*>*> The St. Louis College
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student was at his Alpha Zeta Omega backyard party when a white sedan in an
alley shot at them.***

On April 18, 2014, another shooting occurred because of a guest being
asked to leave a party. In this occurrence, Shaquan Landrum was asked to leave
a Sigma Theta Chi fraternity party at Kean University.*?> Landrum left and re-
turned to the house with a gun, shooting a student who was attending the par-
ty.#?6 This shooting led to one student being hospitalized.*?” Landrum faced
weapons charges. 4?8

Sadly, some victims of shooting altercations are not the initial perpetrators.
In one such instance, in September 2015, victim Derrick Page Jr., was trying to
break up a fight, where Page was shot and killed by Marquette L. West for try-
ing to stop his friend, Aaron Williams, from fighting at an Aurora University
Alpha Phi Alpha event function.*?® West pleaded guilty to first-degree murder
and is now serving a twenty-seven-year sentence.*® Next, in another escalation
of an attempt to end an altercation, Louisiana State University basketball player
Wayde Sims was shot and killed while trying to break up a fight.*3! There is
DNA evidence that Dyteon Simpson fired the gun, but he pleaded not guilty 43
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In 2018, Tobechi Opara was shot at a fraternity party at UNC Greensboro, and
no suspect has been identified yet in this case.**?

In April of 2015, three students from various fraternities and sororities at
Delaware State University were injured at a cookout when an unknown suspect
shot into the group.*** Lastly, in October of 2015, a member of Northern Arizo-
na University’s Sigma Chi, Steven Jones, decided to play “ding dong ditch”
with the Delta Chi fraternity; however, the Delta Chi’s interpreted this as Jones
crashing their party.**> This led to a heated argument in which Jones found his
handgun in his car, killed one man, and injured three others.**¢ Jones pleaded
guilty in January 2020 to manslaughter and three counts of aggravated assault
and was sentenced to six years in jail.**’

In another occurrence of an uninvited party attendee gone wrong, Daniel
Magee was denied entry into a Sigma Chi party at the University of Texas-
Austin in 2016 by the security guard because he was not a University of Texas
student or a member of the fraternity **® Magee left, returned with a gun, and
shot the guard in the foot.** Magee was charged with aggravated assault with a
deadly weapon.*® He was released on bail and was assumed to be hiding with
family outside of the country.**! Similarly, in the early hours of October 28,
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2017, a group of men were denied entrance to a Rutgers’ fraternity party.*+?
This led to a fight in which a gun was used to shoot a twenty-one-year-old man
in the shoulder.*** The suspect is still unknown.**

At University of Northern Iowa in 2017, Darius Devon Nickelous shot sev-
eral times into a crowd of 150 people at a campus event.**> Nickelous was sen-
tenced to ten years for unlawful possession of a firearm.*4¢ A year later in 2018,
Kemontie Johnson was shot and killed at Indiana University’s Kappa Alpha
Psi.*7 The suspect is still unknown.**® Next, in 2019, at Jackson State Universi-
ty’s Omega Psi Phi “Que party,” Ryan Davis got in an argument with an indi-
vidual at the party, and he shot at the crowd.**° Davis was charged with six
counts of aggravated assault.*® Additionally, Moral Abram, who was shot at
this party, sued the fraternity for not providing enough protection for partygo-
ers.®!

Lastly, discrimination and bias can also play a role in fraternity shootings.
On December 13, 2019, eleven members of Indiana University’s Pi Kappa Phi
beat up two members of Alpha Epsilon Phi, a Jewish fraternity, for trying to
enter their party uninvited.*>? These actions resulted in Pi Kappa Phi being sus-
pended for various reasons, including anti-Semitism.*>3
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slurs-investigation-20191217-hodrvdmok5fsznblt7xb42m4xq-story .html
[https://perma.cc/2RJ6-FP3P].
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III. REDUCING SOCIAL EVENT LIABILITY

The first step to reducing social event liability is to understand the relevant
state laws.** Generally, though, the two major responsibilities of the host are
to, first, avoid over-consumption of alcohol by guests, and second, ensure in-
toxicated guests get back home safely.*>> There are several methods GLOs can
employ when planning an event that will help to achieve these goals. For ex-
ample, hosting an event at a bar or restaurant with a liquor license will help to
minimize alcohol liability risks.#3¢ If an event includes drinking, hosts should
encourage guests to establish a designated driver to drive them home after the
event, and hosts should make sure to limit their own alcohol intake to be able to
better judge guests’ sobriety.*>” Hosts should also ensure that guests are not
pressured to drink, avoid serving alcohol to any guests who are visibly intoxi-
cated, and make sure that non-alcoholic beverages and food are also being
served.**® Explicitly stating that overdrinking is not condoned and prohibiting
drinking games can help attendees keep their drinking limited.*>® These tactics
can help to decrease overdrinking while also making clear that the organization
does not encourage drinking.

Taxi vouchers can also be provided to guests to encourage attendees to ab-
stain from drinking and driving.*6® Hosts should ensure that any guests who do
not use a cab service have designated drivers that do not drink alcoholic bever-
ages to drive them home after the event.*! It may be helpful to hire a profes-
sional bartender who is trained to recognize signs of intoxication and will know
not to serve to guests who are visibly intoxicated.*> Event hosts should enforce
the conduct rules and be an example for all guests.*®3> Additionally, hosts should

454 Social Host Liability, INs. INFO. INST., https://www iii.org/article/social-host-liability
[https://perma.cc/S3YK-Y2SH].

455 ScoTT BOWER & JOAN BILSLAND, HOST LIABILITY 7 (10th ed. 2016), https://www.google.
com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=&ved=2ahUKEwjE3_-D-_75AhUILOQ
[Hdt5SCzZEQFnoECAY QAQ&url=https %3 A %2F%2Fwww .bennettjones.com%2F-%2Fmed
ia%?2FFiles%2FBennettJones%2FPublications %2FBennett-Jones--Host-Liability-2016--10th
-Edition-12Page pdf&usg=AOvVaw36B6MLwKzhOkGFNUoNI-gQ [https://perma.cc/7UR
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structure the event so that drinking is limited.** For example, toward the end of
the evening, hosts should stop serving liquor and switch to an alternative bev-
erage, such as coffee, tea, or soft drinks, and encourage all of their guests to
wear seatbelts as they drive home 463

Even if drinking is not involved, GLOs should pay attention to equal op-
portunity issues and ensure that a social event is not discriminatory.*®¢ For ex-
ample, they should opt for a gender-neutral activity instead of a “males only”
football game *¢7 Establishing a comprehensive, written anti-harassment policy
and publicizing it prior to the event will also aid in reducing discrimination-
related liability 468 Additionally, hosts should empower GLO members to avoid
harm and help stop harm through mandatory sexual harassment training, as
well as bystander intervention training.**® Hosts should avoid sponsoring physi-
cal activities that are high risk, such as skiing.#’® If they sponsor an event cen-
tered around physical activities, hosts should require participants to sign a
waiver and specify that the event is not mandatory.*’! To further show that an
event is not mandatory or business related, hosts should schedule the event
away from the official GLO premises and on a weekend.*’? Further, hosts
should make it explicit whether the event is purely social or has an association
with the organization.*’® If the event includes alcohol, hosts should establish a
drink limit, such as handing out drink tickets to guests upon entry, and assign
someone to check IDs and filter out underage drinkers.*’* Hosts are responsible
for making sure that minors are not drinking.*’> Additionally, hosts should
avoid naturally provocative locations, such as casinos or bars, and hosts should
establish expectations prior to the event, which can help decrease social event
liability 47 Finally, if any form of misconduct arises in relation to an event,
hosts should immediately act upon it and investigate.*”’

For certain types of social events, security may be crucial to prevent harm.
Courts have grappled with the extent to which the presence of security deters
crime and other antisocial behavior. As one California court noted, “When a

464 BOWER & BILSLAND, supra note 455, at 8.
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property owner supplies no security whatsoever—to say nothing of when it
falls below the standard of care appropriate to the threat of crime on the prem-
ises—logic and common sense tell us absence of security is a contributing
cause of most crimes occurring on that property.”’® In addition, a Louisiana
court found an expert witness’s contention that “the primary purpose of a secu-
rity guard is deterrence of crime by a visible presence” and that “the highest
degree of security would consist of an armed uniformed police officer in plain
view.”#”® This is so much so that one judge noted, “Even an inattentive security
guard is a better deterrent than no security guard.”+80

Despite these best practices, there is no guaranty that GLO chapters will
comply with said practices. As such, compliance approaches found in other or-
ganizational spaces should be applied. As a general matter, social event com-
pliance should be part of a broader compliance initiative. This section details
the process of setting up a compliance program as well as the elements of an
effective compliance program, including policy creation, reports and investiga-
tion, and training and investigation. It also offers insights from behavioral eco-
nomics about ways to effectively “nudge” organizational members and subunits
to be compliant with best practices for reducing social host and social event li-
ability.

A. Introduction to Compliance

To set up a compliance program, national fraternities and sororities should
have a good understanding of what constitutes compliance and why a compli-
ance program is important. Compliance is defined as “adherence to, or con-
formance with, rules, laws, standards, and policies.”*8! Within organizations,
compliance is defined as policies that prevent and notice any violation of the
rules. 2 Compliance programs are valuable, because they can help organiza-
tions avoid legal liability,*®* and they increase the likelihood that the individu-
als at fault, instead of the whole organization, will be punished.*3

478 Saelzler v. Advanced Grp. 400, 92 Cal. Rptr. 2d 103, 111 (Cal. Ct. App. 1999), rev’d, 23
P.3d 1143 (Cal. 2001).

479 Harris v. Pizza Hut of La., Inc., 455 So. 2d 1364, 1368 (La. 1984).

480 Dye v. Schwegmann Bros. Giant Supermarkets, Inc., 627 So. 2d 688, 696 (La. Ct. App.
1993) (Byrnes, J., concurring).

481 NITISH SINGH & THOMAS J. BUSSEN, COMPLIANCE MANAGEMENT: A HOW- TO GUIDE FOR
EXECUTIVES, LAWYERS, AND OTHER COMPLIANCE PROFESSIONALS 4 (2015) (ebook).

482 ]d.; Norris Syed Abdullah et al., Compliance Management Ontology—A Shared Concep-
tualization for Research and Practice in Compliance Management, 18 INFO. SYS. FRONTIERS
995,995 (2016).

483 SINGH & BUSSEN, supra note 481, at 7-8.

484 Id. at 6.
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B. Compliance Program Leadership

There is not a single profession that is the most suitable for the compliance
officer role.*> A successful compliance officer should understand that the job
of a compliance officer is to identify and prevent any legal and ethical viola-
tions.*3¢ Compliance officers should have access to resources from multiple
realms of expertise.*®” Therefore, a successful compliance officer must have a
broad and deep understanding of the requirements of compliance programs and
have support from multiple areas of expertise in organizations.*s® People who
should not be compliance officers are those who just happen to work in organi-
zations and are assigned to the compliance programs, rather than those with the
correct skill sets.*®° Organization members assigned to the role may view the
situation from a “check the box™ perspective.*® However, organization mem-
bers can quickly learn that compliance is not simple work.#! New compliance
officers must learn the work at hand quickly, and also appeal to leadership for
resources and support.+*2

C. Setting up a Compliance Program

The first step in setting up a successful compliance program is to do an ini-
tial risk assessment to identify which areas need the most focus,** including
but not limited to social events. When conducting risk assessments, it usually
helps to know the organization well. Therefore, those who are implementing
the compliance program should not be afraid to ask people in different depart-
ments to get a better understanding of the organization.*** When speaking with
individuals in different departments, compliance personnel should also be fo-
cused on determining which types of risk the organization is most susceptible
to.

There are three main types of risk: (1) primary risk, (2) internal risk, and
(3) external risk.*>> When identifying primary risk, instead of only anticipating
the risk itself, it is also important to figure out what the organization could do if
it found itself in risky situations.**® In identifying internal risk, compliance of-

485 SUSAN LEE WALBERG, INSIDER’S GUIDE TO COMPLIANCE: REAL WORLD ADVICE FOR
BUILDING A SUCCESSFUL COMPLIANCE PROGRAM 11 (2018).

486 Jd. at 19; Maria Krambia-Kapardis et al., Contextualizing Compliance Officers and Their
State of Practice, 124 Bus. & SoC’y REv. 385,390 (2019).
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ficers should check the organization’s past violations.**7 If possible, it is always
a good idea to learn organization members’ ideas about any potential risks.*®
In identifying external risk, compliance officers should study the past violation
history of other organizations in the industry.*® Then, compliance officers
should look at complaints about certain areas in the organization.>® After going
through assessments on all three risks, the organization should figure out the
most pressing risks and share those results among leaders and members alike.*!
Risk assessments should be conducted regularly (e.g., annually).>?

Compliance officers should also assess potential risks from all sources,
such as enforcement activity, hotline calls, and new laws and regulations to de-
termine the risk level 5% Another way to identify risk is to survey the leadership
who is able to provide their own risks and data; however, this information can
be biased, since no one wants to add extra work to the department, and they
may not even understand the meaning of risk.’** In addition, compliance offic-
ers could conduct interviews with members and ask follow-up questions or ex-
plain the basis of questions.’®> The final step of risk assessment is to evaluate
the compliance program, if one already exists.’°® This work should be done by
an outside consultant instead of the compliance officer, just to avoid a poten-
tially biased view on the enhancement of the program.>®’

After the initial risk assessment, the organization should work on structur-
ing the compliance program. When starting from scratch, it may be difficult to
know how to best set up a compliance program. While a compliance program
should be tailored to each organization’s risk factors and vulnerabilities, the or-
ganization should also look to leaders in the field when constructing its pro-
gram.>® This is especially helpful if there are industry-specific rules or stand-
ards to follow.>® Next, the organization needs to consider how to fill the
compliance program roles. Besides selecting reliable organization members to
fill those important positions, the organization should know that the compliance
team should remain its own entity while consistently communicating with high-
level leaders.>!°
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D. Compliance Programs: Code of Conduct and Compliance Committee

One of the key elements of a successful compliance program is the Code of
Conduct. It should begin with a statement summarizing the code and explaining
its significance 5! Instead of making an exhaustive list, the code should stay
simple to enhance understanding and engagement. The organization does not
want to frighten or irritate its members by having too many complicated
rules.3!? The organization always can let members know that they could get
more information if they need it.>!* However, as the rules are general, assigned
responsibilities should be specific.3'4 Also, it is beneficial if the code could of-
fer definitions and examples to better illustrate each requirement.>!3

Once the Code of Conduct has been established, the next step is to ensure
organization members are following the policy and that the organization is en-
forcing the policy. Record keeping is a critical component of this effort because
compliance issues often emerge later.!¢ Additionally, compliance officers
should monitor, observe, and audit frequently.>!” Another important element in
compliance program is the compliance committee. Before discussing the struc-
ture of the compliance committee, companies should note that political envi-
ronments play a huge role in compliance officer positions. Therefore, organiza-
tions should be strategic in how they fill their compliance committee roles. In a
committee, members from a broad cross-section with diversity should be in-
cluded; and each member should have authority in their field.>!® Diversity of
committee members helps compliance programs have more credibility in or-
ganizations.>'

E. Policy Creation

Creating policies is one of the important aspects of the compliance work.>2°
Policies are usually implemented after the structuring of the compliance pro-
gram, as well as after the creation of the Code of Conduct.5?! There are five
steps in constructing a compliance policy process. The compliance officer
should (1) conduct a risk assessment to identify any compliance risks at the or-

511 See SINGH & BUSSEN, supra note 481, at 64.

12 Id. at 65, 68-69.

313 Id. at 65.
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ganization, (2) conduct the research required to draft policies with the support
of key stakeholders, (3) train members and leaders on the policies, (4) ensure
the implementation of policies through auditing and monitoring, and (5) create
corrective plans of action as deficiencies arise annually.’?> When policies are
created, it must be noted that these policies, or standards, are requirements.>?3
More specifically, compliance policies are not guidelines.>?*

In fact, developing disciplinary standards is a powerful method for ensur-
ing that organization members understand that policies are indeed require-
ments. Similarly, disciplinary standards are one of the important components of
the compliance program because they demonstrate that those who violate the
standards should be punished for their behaviors.’>> Consistency is key while
implementing policies, and organizations should be aware that there are two
types of frequent violations that they should look out for. The first level of vio-
lation is an infraction that normally was not done intentionally to break the
rules; the second level applies to those who choose to ignore the rules. When
dealing with each type of violation, it is important that organizations distin-
guish between the intent and harm in each case.>¢ Also, these factors should be
considered in determining mitigating and exacerbating circumstances. A miti-
gating circumstance may occur, for example, when a member is caught for vio-
lation but willing to tell the truth.>?’ Similarly, an exacerbating circumstance
may occur when a member is caught for a violation and their behaviors lead to
significant harm to a person or the organization.>

The communication policy is another important part of the compliance
program since it discusses the reporting system that members could use.’?® The
communication policy should include a statement addressing the organization’s
expectations on members voicing their concerns.>*® After structuring the com-
munication policy, the internal investigation and corrective plan policies should
then receive the same amount of attention that other policies have received.>’!
Along with the communication policy, there should be a policy on education
and training, establishing that the organization will offer training to new mem-
bers and annually thereafter.>*> Members with specific jobs typically will need
to receive specialized training. To ensure adherence to the education require-
ments, the policy should include that all trainings will be tracked and moni-
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tored.33* Lastly, a non-retaliation policy is also an indispensable part of compli-
ance programs.>*

F. Report and Investigation

A good internal reporting system is necessary for the successful implemen-
tation of compliance policies.>*> Normally, reports go through a hotline, but
hotlines are not always sufficient. Hotlines, combined with active checking, are
regarded as more effective.*® Furthermore, there should be multiple formats of
hotlines, such as online or mail hotlines. Organizations should encourage mem-
bers to use hotlines first, and then let them know about the entire reporting sys-
tem.>*” Members’ reporting should be good-faith.>*® Lastly, compliance officers
should ensure members that they may file reports anonymously and will never
be retaliated against in any form.>*

Besides the basic internal reporting system discussed above, there are sev-
eral important details concerning the reporting mechanisms in an organization.
The most common form of reporting mechanism is, as mentioned above, the
hotline >* In large organizations, hotlines are usually outsourced: an organiza-
tion (or call center) will record all concerns and send them to compliance offic-
ers.>*! An advantage of call centers is that they can gather data on callers and
their concerns. The organizations then can use the data to find out the issues
inside the organization.’? In small organizations, internal hotlines may not
seem confidential, but it can be beneficial that the individuals answering the
calls know the organization well and may be able to provide an answer to the
caller right then and there.>** Notably, compliance officers are responsible for
reporting the types of calls the hotline is receiving.

While all concerns should be heard, organizations need to pay special at-
tention to confidentiality.>** It is true that confidentiality is hard to maintain
since reporting warrants investigations.>*> However, compliance officers must
assure members that the confidentiality of all members will be respected to the
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best extent possible.>*¢ Further, compliance officers should launch an ongoing
awareness campaign about the communication policy, so that members under-
stand their protections and options in reporting.>*’

Once a possible violation is raised, the compliance department should start
an investigation. When beginning this investigation, investigators should be
very clear on the area they need to focus on. Contacting the members who filed
the complaint can be useful for obtaining more information.’*® Additionally,
compliance officers want to make sure to get as much information as possible
before interviewing members because word can travel fast,’* and officers do
not want the potentially offending organization members to have enough time
to prepare excuses for themselves.>® Once the investigation gets to the point of
confrontation with the accused, compliance officers want to make sure to have
another person who is able to verify the facts.! If the investigation reveals a
violation of compliance policies, members who violated the rules must be pun-
ished in order to deter others from engaging in similar misconduct.>>2 However,
the punishments should be fair and based on the code.>>

G. Education and Training

When starting a training and education program, it is essential to com-
municate why the program is needed in the first place.>>* This step usually
starts with the board, who leads the organization and must understand the im-
portance of the program themselves.>>> To raise awareness, compliance officers
should introduce themselves to the members, national board, and organizational
head and explain why they need this program.3® This explanation helps com-
pliance officers to establish connection with the leadership and get the program
on the right track.>>” Once the organization understands the importance of the
program, compliance officers should play a part in the new member orientation.

The orientation should be held as soon as possible once the program is
ready so that new members may get the latest policies and procedures.>>® There
are several suggestions compliance officers can utilize in constructing an effec-

346 Id. at 139.

7 Id. at 140.

348 SINGH & BUSSEN, supra note 481, at 105.

39 Id. at 106-07.

30 1d. at 107.

31 Id. at 108.

32 Id. at 110.

533 Id. at 110-11; PAINE & ADAMSONS, supra note 544, at 5.

354 'WALBERG, supra note 485, at 95-96.

35 Id. at 95; Ing. Lucie Andreisovd, Building and Maintaining an Effective Compliance
Program, 5 INT’L J. ORGANIZATIONAL LEADERSHIP 24, 26 (2016).
5% WALBERG, supra note 485, at 97.

557 Id

38 Id. at 101.



23NEV.LJ. 1

Fall 2022] FRATERNITY & SORORITY SOCIAL EVENT LIABILITY 51

tive and efficient training session. First, compliance officers should make the
training mandatory.>>® Compliance officers should also work to better engage
members when they are in the session and working with members to come up
with solutions is always better than plainly saying “no.”>%* Another suggestion
for effective training is to use priming and goal setting in training sessions.*!
Lastly, the training and education program should be held regularly.>6?

Additional strategies or modifications can be employed for effectiveness
depending on the specific organization. Both the size of the organizations and
resources available could determine the way the program is delivered.’® In
smaller organizations, the session could be delivered in team meetings; in larg-
er organizations, an online format could be a better option. If an in-person sys-
tem is used for the program, a sign-in sheet is necessary to record attendance,
keep track of completion, and offer makeup sessions for anyone who missed
the training.’** However, if the online format is chosen, there are multiple op-
tions available. Organizations could get the program from a vendor, create their
own programs, or have a combination of the two.®> One of the biggest ad-
vantages of an online program is that it is trackable.>®¢ It is thus easy for organ-
izations to check who has completed the training and who has not.>¢’

H. Compliance Program Evaluation: Auditing, Monitoring, and Corrective
Plans

In his work, internal audit expert Craig Cochran provides an extensive
guide to the key elements of internal auditing with the intention of instructing
an individual preparing to execute a role as an internal auditor. His chapters ex-
plore distinct subsections of proper performance, but each chapter works to en-
hance the reader’s understanding of how internal audits function and how read-
ers can best use this information to perform effective and professional audits.

Cochran argues that the crux of internal auditing is the process, not the
people involved.3¢® One principle that he emphasizes is not striving to find non-
conformities.® This principle is important because an auditor’s purpose is to
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find evidence that the organization is meeting its requirements, not evidence
that proves the contrary.>’® Another characteristic necessary to be an effective
auditor is being unbiased and impartial 7! Similarly, auditors must be inde-
pendent. Fair auditors do not audit their own work and avoid auditing their own
department or any other areas where they have existing reporting relation-
ships.>’? A successful internal auditor must understand relevant requirements
when conducting audits, and they must search for evidence that meets the re-
quirements.>’* Lastly, auditors must behave professionally to ensure the credi-
bility of the audit is evident to the audit client.5’*

Audit programs are established through three central actions by upper
management: selecting someone to lead, communicating the program to the or-
ganization itself, and ensuring resources for the audit program.’’> The title of
the person whom top management selects to lead is often referred to as the “au-
dit manager” but sometimes can also go by other titles, such as “audit director”
or “lead auditor.”’¢ Critical competencies such an individual must exemplify
include communication, audit principles, audit techniques and procedures,
standard requirements, organization documentation, and diplomacy.>”” Top
management must also communicate to the entire agency how the audit will
function and how it will be used.’”® They should articulate ideas along the lines
of how audits help the organization improve, who is leading the audit, the ex-
pectation of cooperation, audit scheduling, and the resources to contact some-
one regarding questions about auditing .5

Resources are also critical to internal audits and are often framed as a pre-
ventive cost to ensure the success of an organization.>® The highest cost of in-
ternal auditing is the time in which it takes to complete an audit.’®! According-
ly, more frequent audits of shorter lengths can be helpful in mitigating this cost
because they have less of a disruptive impact.3¥? Auditor training is another re-
source that must be taken into consideration. In typical practice, the training re-
quires at least two days; however, another type of training—problem-solving
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training—also comes into play.>®3 The target clientele of problem-solving train-
ings are the individuals who manage the processes that are being audited.
Because any nonconformities resulting from an audit have the possibility to
generate corrective actions, it is pertinent that the individuals issuing corrective
actions have expertise in the creation and execution of corrective actions.>83

Cochran states that the internal audit procedure is “the guiding document
of your audit process.”# He emphasizes the need for concise and succinct lan-
guage in this document as well as the importance of observing and borrowing
effective concepts from other audit procedures.>®” The scope of the internal au-
dit procedure should be crafted to indicate the specific parts of the organization
that the internal audit is covering.5® Next, it should describe how scheduling
notification will take place and designate the responsibility for maintaining the
audit.5® Planning, as well as designating who will receive audit information
upon its release, should be done in advance.> Once the audit procedure is es-
tablished, a brief opening meeting should be held with the necessary individu-
als.! The evidence gathering process will include sampling of information, in-
cluding organization member interviews, records, and observations of the
processes.®? Similar to the opening meeting, a closing meeting is required
wherein the audit findings are shared with the auditee.’** Since audit noncon-
formities are almost always handled through corrective action, the audit proce-
dure should provide clear guidance on how audit nonconformities will be man-
aged.** Specifically, the procedure should designate an individual whose
responsibility it is to follow up on corrective actions after they are issued.” Fi-
nally, the audit results are an important part of the management review agenda,
as is the individual who will present those results.>¢

The selection and training of internal auditors plays an instrumental role in
the success of an internal audit program.>’ Several criteria should be consid-
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ered during selection, including curiosity, persistence, and focus.>*® These qual-
ities ensure that the selected internal auditors have a learning mindset and
strength as well as diplomacy and resolve.>* Detail orientation is another char-
acteristic particularly geared towards internal auditing, and strategic thinking
also proves crucial in the component of process examination.’ Individuals
with positive attitudes and demeanors may also be more enthusiastic about their
mission and work harder to understand and believe in auditing.®! Common
training topics for internal auditors include audit principles, standard require-
ments, audit procedure, preparing for an audit, developing an audit plan, inter-
viewing techniques, audit requirements, objective evidence, matching evidence
to requirements, conducting opening and closing meetings, audit reporting, the
link to corrective action, and follow-up on audit findings.®*?

There are generally two accepted approaches to developing an audit sched-
ule, and these approaches vary in structure as well as effects.®® The first ap-
proach includes several short duration audits, typically two to four hours
throughout the year.®* This is beneficial because improvements can take place
continually and the processes have more frequent scrutiny.®® It can also be
helpful to the auditors themselves because they have more practice opportuni-
ties and can maintain higher energy levels.5% The next approach consists of
longer audits, one or two large audits typically, that last at least a day in
length.®97 This serves to benefit the organization and auditors because there is
less frequent planning needed, fewer disruptions, and no overlapping of re-
sults.%%8 But this approach can prove ineffective because it reinforces two coun-
ter-productive ideas: (1) the audit is a major event instead of a normal process,
and (2) the audit is an event to prepare for, rather than showing constant disci-
pline8® It also provides auditors with fewer opportunities to practice and
makes auditees less comfortable being audited.5'® When making the choice be-
tween these two practices, it is most often a balancing game of resources, time,
and practicality .5!!
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Regardless of which audit schedule is chosen, to properly function in their
roles, auditors must have a comprehensive understanding of the auditable re-
quirements.5!> Cochran defines them as “the obligations that the organization
has committed to implementing.”®!3 Most of the time and work put into an audit
is directed towards verifying that these requirements have been met.®'* During
the preparation portion of audit work, auditors should request the procedures
and documents that are key to its audit from the organization they are working
for.815 After receiving these documents, auditors will perform a careful analysis
to determine which requirements are worth verifying.%¢

Next, Cochran defines objective evidence as “proof that the organization
did—or didn’t—meet its requirements.”®!” The mission behind objective evi-
dence is providing credibility to the audit, forming material for nonconformi-
ties, and aiding in the drafting of meaningful positive findings. Objective evi-
dence is characterized as evidence that is unbiased, factual, first-hand, and
traceable.®!'8 He contends that one should remind oneself that the organization is
doing many things correctly, that the people are interesting, that one will be
able to learn a lot throughout the course of the audit, and that the evidence be-
ing gathered should be focused on the bigger picture.!® Examining records is a
productive means of objective evidence collecting, but to ensure the highest
rate of success, an auditor should verify a record’s credibility.®?° To do so, an
auditor should seek out qualities such as its completeness, dates, participants,
actual results, and the subsequent actions taken.®?! The sampling of evidence
during an audit does not need to be statistically based but does need to be rep-
resentative.522 Notetaking is yet another evidence gathering process that re-
quires detail and traceability.®** Effective auditors make sure to actively look
for positives during an audit.®** Generally, a balanced snapshot of the organiza-
tion should be presented and assessed in an audit.5*

An audit interview should be perceived as a casual and friendly conversa-
tion.®2® Interviewing styles and methods are highly characteristic of an individ-
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ual’s communication styles and techniques.®”’” To maintain the casual and
friendly nature of the interaction, Cochran instructs auditors to put themselves
in a learning state of mind before commencing.®*® Once the interview has be-
gun, the auditors should introduce themselves, explain their purpose and ask if
the auditees have some time to talk.> In order to put the auditee at ease, the
auditor should commence with basic questions and test the process with “what
if” questions.%3° Cochran then suggests using the checklists, following the audit
trails, and implementing active listening behaviors.5*! Next, auditors should
confirm any nonconformities, compliment all positives, and conclude with a
message of gratitude to the auditee.5*

Although the term nonconformity often has an ominous connotation,
Cochran frames it as an opportunity for improvement on the part of the man-
agement system.®3*> The definition for a nonconformity is “the failure to meet a
requirement.”%3* As such, an organization must have a requirement in place for
a nonconformity to occur.® The process for writing a nonconformity is de-
scribed as a simple one-two process.®*¢ As with other aspects of the audit, writ-
ing nonconformities should never have an opinion included either explicitly or
implicitly.5*” Cochran aids auditors in writing interviews by explaining that one
should match the requirements with concise evidence, write in complete sen-
tences, include all applicable identifiers, use descriptive words, and state only
the facts.%3® Cochran also mentions the importance of holding auditors to a high
standard as investigative professionals.5*

Auditing should not be used as a “gotcha exercise,” so the following tech-
niques should be avoided: searching until one finds a problem, expressing satis-
faction at identifying nonconformities, focusing on minor issues, ignoring the
bigger picture, and intimidating individuals until they admit fault.** There are
several notable phrases indicating that auditors may be improperly inserting
their opinions into the audit.®*! Such phrases include, “what you . . . should be
doing is” and “consider these best practices.”®?
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While auditors may think the element of surprise can be useful, they should
avoid it entirely.** Rather than leaving information to be revealed at the end of
the audit, the auditor should engage in frequent and clear communication.®*
When auditors believe they have encountered a nonconformity, they should
confirm the requirement in question, confirm the evidence, get agreement from
the auditees, and take accurate notes of the details.®*> This will ensure the audi-
tor has all the facts necessary to make an accurate determination.5*® One aspect
of notating nonconformities is handling the aftermath. This often includes
avoiding offering solutions, as the auditee may inquire about the auditor’s
thoughts or advice.**” In response, an auditor should remind the auditee that the
auditee is much more well-versed in the process and that the auditee should
take some time and think about a range of options.®*® In addition to offering so-
lutions, explanations of the nonconformities sometimes arise. However, if this
is deemed necessary, then it may speak to the quality of the auditor’s writing of
the nonconformity.**° For example, it may mean that the auditors did not ex-
plain the nonconformities as clearly as they could have.5>

While commonly neglected, audit planning is essential to the execution of
a successful audit and typically happens in three basic phases: determining the
audit scope, researching the organization to be audited, and developing an audit
plan.®5! Cochran conceptualizes scope as a contract between the auditors and
auditees wherein the auditee agrees to provide evidence within the established
scope and the auditor agrees to audit it within those bounds.®>? Next, research-
ing involves careful confirmation of the details necessary to develop a plan.
The audit plan itself is distinct from the audit schedule because it is the detailed
agenda for a single audit, as opposed to an analysis of several different audits
over an extended time frame.>* The audit plan is chiefly used to inform the au-
dit team and be its guiding body, but it also shows the auditees what they
should expect during the audit.®>* While certainly subject to modifications dur-
ing the audit, an audit plan should be created before the audit has begun.® Au-
dit plans typically address the date, location, scope, and objective of the au-
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dit.®* They also provide the information of the auditors themselves, the areas
and topics being audited, and the timing of the audit.®>’

Audit checklists can also serve as a device to aid the efficiency of an au-
dit.%*® These can either be prepared from scratch by the auditor before the audit,
or the auditor may “select appropriate checklists from a library of checklists
[that] the organization maintains.”®>® While standard checklists can prove use-
ful, the checklist is stronger with customizations that are unique to the organi-
zation itself.®® One style of checklist is referred to as the “Look at/Look for,”
which consists of two columns.%®' “The left column defines a type of evidence,
such as a record, process, document, or person.”®2 In contrast, “the right col-
umn provides a list of [the] requirements that the evidence must meet.”®%3

The opening meeting describes the audit plan and outlines the basic details
of the audit itself.%** It is short and informal in nature.®®> For internal audits,
these meetings can be as short as five minutes long.% The organization may
also pose potential changes to the audit plan as well as general questions about
the audit during this meeting.®’ The meeting is spearheaded by the lead audi-
tor.58 The desired outcome of the meeting is more comfort about the process,
some partnership establishment, and trust that the auditors are seeking only to
aid the organization.%® Next, introductions should be made among all members
of the meeting so that they can become familiar with one another, if that was
not established previously.5® As the content begins, scope and criteria should
be explained clearly.®’! The objective of the audit should also be made known
before moving on to reviewing the audit plan itself.®’”> The organization should
make it clear to all members that sampling does not represent the entire organi-
zation and that the auditors will abide by all organization rules and regula-
tions.®’> Towards the closing of the meeting, any changes should be confirmed,

656 Id.

657 Id.

38 Id. at 99; Burr, supra note 626, at 76.

3 COCHRAN, supra note 568, at 99.

660 Id.

1 Id. at 104.

662 ],

663 I,

%4 Jd. at 109; S. G. Volsen & M. M. Masson, A Novel Audit Model for Assessing Quality in
Non-Regulated Research, 12 QUALITY ASSURANCE J. 57, 60 (2009).
665 COCHRAN, supra note 568, at 109.

666 I,

667 Id.

8 Id. at 110.

669 I,

670 Id.

o7 Id. at 111.

672 Id.

73 Id. at 112.



23NEV.LJ. 1

Fall 2022] FRATERNITY & SORORITY SOCIAL EVENT LIABILITY 59

and questions addressed, and then the participants should be released with
thanks for their cooperation .5

The report of an audit, conducted after the audit is finished, is essentially
just a written summary of its results, and its length can range.®”> Auditors typi-
cally submit their reports closely following their closing meeting, as interest in
the audit and the report itself will likely drop for every day that passes after the
closing meeting.®’® There are many benefits to an audit report. Not only does it
serve as an official record of the audit, but it also facilitates analysis of the
trends it observes.®”’ In addition, the audit report provides proof that the audit
covered its entire intended scope, assists auditors in preparing for subsequent
audits, and aids in assigning resources for future audits.’® There are also sever-
al key elements of a report form that auditors should include, such as the date,
audit team members, areas audited, documents used, records examined, number
of nonconformities, and more .7

One of the final steps in the audit process is following up on nonconformi-
ties.5%° Cochran emphasizes that, to be most effective in the follow-up process,
an auditor should focus on finding evidence that can show how the process has
changed and how the work output has been improved due to the corrective ac-
tions taken.%®! First, an auditor should follow up by examining the causes that
were identified during corrective action.%? In doing so, auditors should be care-
ful to recognize ineffective causes such as sloppy work and management over-
sight.®83 When noting such causes, auditors should dig deeper to find the actual
underlying cause by asking probing questions.®®* Next, an auditor should look
at the planned actions. An auditor should be wary of ineffective actions such as
merely holding a meeting or warning members, which will likely not change
the way work is being done.5®5 The next step of following up is confirming that
corrective actions have been implemented in their entirety.5¢ All actions must
be “sustainable” or, in other words, formally incorporated into the processes
themselves.%8” Once the actions are confirmed, Cochran suggests that the audi-
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tor look for evidence that the process output has improved.®®® Evidence for this
outcome can come in several forms but usually takes the form of data or rec-
ords.®® An auditor must also make sure that the timing of verification matches
up with the actions that were taken.®°

1. A Behavioral Economics Approach

To make the compliance program more effective, GLOs should employ
choice architecture, such as behavioral nudges. Nudges are positive reinforce-
ment and indirect suggestions intended to influence people’s behavior and deci-
sion-making while allowing them to maintain their choice autonomy.®! There
are two types of nudges: educative nudges or non-educative nudges.®> Educa-
tive nudges increase knowledge, thus increasing decision-makers’ power of
agency, and include disclosure reminders and warnings.®> Non-educative
nudges are nudges that maintain choice, but do not increase individual agency
(e.g., default rules).®

Nudges are everywhere, and it is impossible to avoid them.%®> Nudges re-
quire transparency to remain ethical, though, and can be an issue if people do
not consent to them.®® So, choice architecture should remain transparent and
allow for active choosing.®’” There are some issues surrounding the use of
nudges and debate about whether it is a form of manipulation. However, nudg-
es are a form of persuasion rather than manipulation.®®® Manipulation does not
reserve choice autonomy, whereas nudging does allow reflection and choice.®
Therefore nudges are mainly not manipulative, especially nudges such as dis-
closures, warnings, or reminders.” For example, information disclosure can be
used as a regulatory tool.””! However, it must be “concrete, straightforward,
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simple, meaningful, timely, and salient,” and “clearly identify the steps that
might be taken to obtain . . . relevant goal[s].”70?

There are a variety of nudges. One is the use of social norms. People are
more likely to engage in a certain behavior if they believe others are also en-
gaging in the behavior.”®* Becoming aware of social norms and practices can
greatly influence individuals’ decision-making. Social norms can also help de-
crease economic and environmental costs. For example, if an individual is
aware that he or she is using more energy than their neighbors, that individual’s
use might decrease.’”® Another example of a nudge is a warning, which is a
type of educative nudge.’® Further, there are factual warnings as well as graph-
ic warnings. Graphic warnings are more effective than factual information.”
This is because nudges that only have short-term effects are less effective since
much of the information thrown at an individual may lose meaning or become
irrelevant.’®’” Reminders are another type of educative nudge.”®® Feedback is the
best way to help individuals improve performance, and informing people of the
nature and consequences of their actions can help tell them what they are doing
correct and when they may be making a mistake.”” Ultimately, disclosure
nudges and educative nudges may be ineffective and produce confusion be-
cause information is often complex to process.”!?

Alternatively, social norms are usually effective because the individual be-
ing nudged is exposed to what the majority believes is right. Once people are
exposed to this information, they do not want to stray from the normative as a
result of reputational concerns.”!! Oftentimes, the decisions of others greatly
influence individual behaviors and actions, a form of “compliance without en-
forcement” in order to uphold societal standards and norms.”!? Typically, this
occurs because people lack certain information to make decisions on their own,
and, therefore, they follow the lead of others.”!* The use of social comparisons
can actually be of economic and environmental benefit because individuals
may base their courses of action on the behavior of relevant others.”!* However,
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disclosure may not be effective if it is only used alone. In some cases, specific
disclosure of information may not be effective if the information is too vague
or too complex and overwhelming to be useful.”'> Therefore, disclosures need
to be straightforward and simple.”!® These policies are based on the understand-
ing of how people process information.”’” There seems to be more support for
nudges when they appeal to deliberate thinking rather than the subconscious.”'
Appealing to deliberate thinking avoids the implication of manipulation, which
compromises agency.’”* In addition, there is more suspicion surrounding man-
dates than nudges.”?

While nudges aim to steer people in a particular direction, some nudges,
typically the use of social norms, can cause reactance. While this is uncommon,
it occurs because individuals may feel that they are being pushed or moved to
behave in a certain way and want to maintain some sense of control.”?! Ulti-
mately, people need to care about social norms for them to be effective and fol-
lowed.””? When it comes to resisting nudges, two factors are typically consid-
ered: the costs of decisions and the costs of errors.”® Thus, a nudge will be
ineffective if it is not costly to reject or if doing so will reduce error costs.”?
When people learn about the majority opinion, some individuals, usually the
minority group, might intensify their opposite opinion or stance on the topic at
hand.”? However, this may vary based on whether a decision-maker’s opinions
on the topic are fixed. If a decision-maker lacks enough knowledge on the sub-
ject, they are more likely to be swayed by majority opinion. However, a fixed
opinion may cause reactance if it goes against the majority opinion.”

It may be that some nudges are less effective than others due to “counter-
nudges,” which persuade decision-makers to act in a way that confounds the
efforts of choice architects.””” Another way that nudges can be ineffective is
when they are based on inaccurate understandings of how choice architecture
can influence individuals in different situations and the things to which certain
people respond. Oftentimes, “skepticism, fear, or inertia might be the problem,
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and simplification might not much help” when it comes to nudges.”?® Similarly,
strong antecedent preferences can affect some nudges. Strong preferences are
usually enough to ensure that any default rules will not persist.”?° In this case,
decision-makers will not be influenced by suggestions that may be included in
the default rule.”*® Any relevant social norms will ultimately define how any
loss is measured.”?! There are also some nudges that, while they may produce
certain desired behaviors, may also produce compensating behaviors that nulli-
fy the effect, resulting in a concept known as the “rebound effect.”7*2

There also seems to be resistance to nudges if people can tell or understand
what the motivation or goal of the nudge is.”**> Sunstein found that people dis-
like nudges that seem to promote an illicit goal such as religious or political fa-
voritism.”** People also tend to be against nudges that are for policies or policy
makers they oppose, whereas the same nudges from policies or policy makers
they favor are supported.’?

CONCLUSION

Social events can be sources of considerable liability for GLOs. The com-
mon scenario is where alcohol is involved, and the organization has not at-
tempted to mitigate the effect of alcohol social event attendees. The other sce-
nario, often ignored in the scholarly literature, are social events where violent
acts take place—e.g., fights, stabbings, shootings—and the host organization
has failed to mitigate the risk. For both types, alcohol and non-alcohol related,
there are a range of best practices to reduce risk. It is not enough that the best
practices exist. Organizations must implement them for them to work. Despite
these best practices, there is no guarantee that GLO chapters will implement
them. As such, models for organizational compliance initiatives should be ap-
plied by national organizations. As a general matter, social event compliance
should be part of a broader compliance initiative. Further, insights from behav-
ioral economics (i.e., nudge theory) could amplify the benefits of organization-
al compliance strategies via positive reinforcement and indirect suggestions as
ways to reduce risky behavior among GLO chapter members and the harm as-
sociated with said behavior.
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