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EFFECTIVE CONTRACT
DRAFTING: IDENTIFYING
THE BUILDING BLOCKS
OF CONTRACTS
BY PROF. LORI D. JOHNSON, ESQ.

Many lawyers, particularly those who do not
practice transactional law on daily basis,
become anxious when a client approaches
them with a request to draft a contract. The
skills required to mold a client's handshake
deal into a well-drafted, enforceable contract
are often overlooked in legal education. The
oversight can leave practitioners feeling
out of their elements. However, by using a
few basic building blocks and appropriate
drafting techniques, any lawyer can
successfully draft a basic contract.

What are the Building Blocks
of a Contract?

A well-drafted contract uses a variety of legal structures
to create duties and obligations between parties. These
core duties and obligations have been identified as the
"substantive" or "business" provisions of the contract.' The
legal structures that create these duties and obligations become
the building blocks of the contract; they fall into several basic
categories, including:

1. Covenants;
2. Conditions;
3. Representations; and
4. Warranties.

Often, new lawyers are exposed only to the results of the
ineffective drafting of this type of provision, leaving them
unsure how to effectively build a contract from the ground up.
A clear understanding of how each of these building blocks
functions within a contract is critical to successful drafting.
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Covenants
Covenants constitute the most important provisions of any

contract. Covenants provide the means by which parties obligate
themselves and others to undertake certain performances. At
their core, covenants consist of a promise to act (or not to act)
in a certain way in the future. The party receiving a promise of
performance becomes the holder of a "right" to that particular
performance. 2 The party holding the right has the ability to
bring an action for a breach of the covenant founded upon the
opposing party's failure to perform as required.

Therefore, covenants provide the primary means by which
the lawyer creates the duties the parties to a contract wish to
enforce. As such, it becomes particularly important to carefully
and effectively draft these provisions. While drafters may be
tempted to use words such as "must" or "will" to indicate duties,
the most effective way to create an obligation is to use the word
"shall." 3 Despite the popular movement toward reducing the use
of "legalese" in legal writing, in the context of contract drafting,
"shall" remains the most effective language choice to express
the concept that a party "has a duty to" undertake a certain
performance.'

An example of a well-drafted covenant to perform would
require that the "tenant shall pay rent on the first Thursday of
every month." Covenants can be drafted in both the positive and
negative, and are typically reciprocal. For example, one party is
often obligated to pay, while the other is obligated to perform. It
is important not to overlook the obligations of the party making
payment and to clearly provide reciprocal covenants. Addition-
ally, covenants need not be confined to one particular section
of the contract. Rather, they are often scattered throughout the
contract and organized by subject matter (i.e., payment obliga-
tions, performance obligations, indemnities, etc.).

Conditions
Frequently, the business deal negotiated by the parties will

provide for conditional obligations. Specifically, the client will
request that she only be obligated to perform an obligation if a
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certain set of circumstances
exists. For example, a client

may not wish to be obligated
to close on a real estate transac-

RACT tion until an inspection has been

performed and approved.
The most effective way to provide for

i' , .such conditional obligations is to draft
them using an "if/then" structure.5 The use

of the term "must" in drafting a condition can
assist in clearly distinguishing a conditional obli-

gation from a covenant.6 In contrast to a conditional
obligation, covenants must be performed regardless

of the existence of any particular circumstances. An
example of an effectively drafted condition might provide

that "If the property passes inspection, then the buyer must
provide a deposit within 10 business days."

The drafter should remember that the condition and the
related obligation go hand in hand. Although they may be
included in separate sections of the contract, "every condition
must include an obligation."7 Drafters may also consider using
a condition to provide parties with flexibility. For example, a
contract could provide that, upon the occurrence of a certain set
of circumstances, a party "may" (rather than must) undertake
some action. This structure provides the parties with discretion
when appropriate.

Representations and Warranties
Representations and warranties provide parties to a contract

the ability to verify information related to the transaction.
Representations are drafted as assertions of fact as of a certain
date, typically the date of the signing of the contract. For
example, a representation might provide that "the property is
not subject to any liens." The party receiving the representation
must justifiably rely on the information.' The recipient party
must have no knowledge that the information is false at the time
the representation is made. Representations may cover a broad
range of topics concerning the subject matter of the contract, but
should not include any future-looking assertions.

The drafting of a warranty mirrors that of a representation.
Therefore, drafters typically provide that parties both "represent
and warrant" the relevant information. The difference between
these two building blocks is that a warranty is an assertion of
truth, regardless of the knowledge of the party receiving the
warranty. Thus, a breach of warranty claim is typically easier to
prove than a claim for misrepresentation, as the recipient party's
knowledge of the warranty's truth or falsity need not be proven.9

With regard to drafting representations and warranties, a
lawyer should always consider their client's role. If the client
is providing the representations and warranties, the lawyer
should consider limiting the information provided to the client's
actual knowledge. This protects the client from the risk of
unknown or latent problems. If the client is the recipient of
the representations and warranties, the lawyer should consider
drafting them as broadly as possible, without qualification.

Tips for Effective Drafting
In addition to the appropriate use of contract building blocks,

drafting style issues impact the effectiveness of a contract.
Specifically, avoiding the use of passive voice can enhance
clarity and precision in a contract. Particularly with regard to
covenants, an active sentence structure helps clearly identify the
party obligated to perform. For example, rather than a covenant
providing "rent is to be paid on the first of every month," a more
effectively drafted covenant would read "tenant shall pay rent
to the landlord on the first of every month." In this more active
sentence structure, the obligated party is clearly identified, and
comes first in the provision, providing emphasis. Similarly,
representations and warranties should clearly identify the party
providing the information being relied upon.

The use of a "plain English" style can also assist in enhancing
a contract's clarity. 0 The use of active voice is one aspect of a
"plain English" style. The avoidance of arcane phrases, use of
short sentences and appropriate tabulation of complex or lengthy
provisions are other key elements to consider. As clients are most
frequently non-lawyers, lawyers should strive to draft "provisions
that are clear and conspicuous to non-lawyers."" Doing so helps
eliminate ambiguity and improves the effectiveness of each
building block included in the contract.

Conclusion
While many more pages could be written about the process

of converting a client's handshake deal into an enforceable
contract, a successful transactional lawyer must clearly
understand and utilize the fundamental building blocks of a
contract. Any attorney can begin to draft effective transactional
documents by applying these basic tips, along with appropriate
organization, legal research and careful consideration of the
client's needs and concerns. U

CLE QUIZ ON PAGE 26

1 Thomas R. Haggard & George W. Kuney, Legal Drafting in a Nut-
shell 51 (3d ed. 2007); Tina L. Stark, Drafting Contracts: How and
Why Lawyers Do What They Do 41 (2007).

2 Stark, supra note 1, at 23.
3 Kenneth A. Adams, A Manual of Style for Contract Drafting, 22-25 (2004).
4 Id.
5 Stark, supra note 1, at 26.
6 Id. at134.
7 Id. at 26.
8 Id. at 12.
9 Id. at 13.
10 George W. Kuney, The Elements of Contract Drafting 16 (2d ed. 2006).
11 Id.

Ij PROFESSOR LORI D. JOHNSON teaches
in the Lawyering Process Program at UNLV's
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of real estate, commercial finance and financial litigation. She
earned her B.A. from Notre Dame and her law degree from
Northwestern University School of Law.
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I---1 HOUR CLE CREDIT -------------------------------------------------------------------------------------------------------

EFFECTIVE CONTRACT DRAFTING:
IDENTIFYING THE BUILDING BLOCKS OF CONTRACTS
Answer true or false for each question.

1. Only attorneys with specialized training can draft 8. It is appropriate to draft representations
basic contracts. concerning future-looking information.

2. Covenants are among the most important 9. A breach of warranty claim is typically easier to
building blocks of an effective contract. prove than a claim for misrepresentation.

3. A party receiving a promise of performance in a 10. If your client is providing representations and
contract becomes the holder of a "right" to that warranties in a contract, they should always be
particular performance. drafted in a broad, unqualified manner.

4. An effective covenant can be drafted using the 11. The use of passive voice can enhance clarity
terms "will" or "must." and precision in a contract.

5. A well-drafted covenant uses the term "shall" to 12. One of the hallmarks of a "plain English" style of
obligate a party to perform. drafting is the use of short sentences.

6. A condition to an obligation requires certain 13. The use of arcane legal terms and jargon can
circumstances to exist before the obligated party lead to ambiguity in a contract.
is required to perform.

14. An effective transactional lawyer must carefully
7. The use of an if/then structure is the most consider the client's needs and concerns.

effective way to draft a conditional obligation.

F CERTIFICATION: This self-study activity has been approved for one hour of continuing legal education credit by the Nevada Board of Continuing Legal Education. ]

THREE EASY STEPS TO CLE CREDIT - $40

EFFECTIVE CONTRACT DRAFTING

1) Read the article on pages 24-25 2) Answer the quiz questions above. Each question has only one correct answer.
3) Mail completed form and a $40 processing fee to: STATE BAR OF NEVADA Make checks payable to

PO. BOX 50
LAS VEGAS, NV 89125-0500 the State Bar of Nevada.
or fax to: (702) 405-5680

Name

Law Firm/Organization

Address

State/ZIP

NV Bar Number (Required)

[] Check Enclosed OR Please bill my: L VISA L) MC Li AMEX Ll DISCOVER

Card #: Exp:

Signature:
------------------------- Articles for CLE credit are valid up to the end of the third calendar year after publication -------------------------

or until a rule change renders the article outdated, whichever is comes first.
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OCTOBER 20-26, 2013
The Nevada Supreme Court Access to Justice Commission and the State Bar of Nevada
join the American Bar Association in the Annual Celebration of Pro Bono Service.

Thursday, October 10
Domestic Violence in Rural
Nevada, Know the Issues and
Getting Involved
1:30 p.m. - 3:30 p.m., via InteractiveTV with simultaneous broadcast to

Elko and Churchill counties.
Sponsored by Volunteer Attorneys
for Rural Nevadans and University of
Nevada Cooperative Extension

Friday, October 11

Basics of Representing Abused
and Neglected Children
Free L7rinn Ato'ys Only!
1:30 p.m. - 4:30 p.m.

For more information or to register,
please contact Melanie Kushnir at
mkushnir(@Iacsn.org
Sponsored by William S. Boyd School of
Law and Legal Aid Center of Southern
Nevada

Tuesday, October 15

Senior Safety Fair
9 a.m. - Noon
East Las Vegas Senior Center

This community event will provide
education and awareness to seniors
on avoiding becoming a victim of



crime and scams. The event will include a fashion
show hosted by Clark County Coroner Mike Murphy
with participation by LV Metro, City of LV Fire Dept.,
NV Energy and SW Gas whose employees will
demonstrate official public service worker uniforms
and badges in order to promote personal safety in the
home. Pro Bono attorneys will be available to provide
legal info. For more information, please email rblood(@
snslp.org

Sponsored by Southern Nevada Senior Law Program,
City of Las Vegas, and SALT Council (Seniors and Law
Enforcement Together)

Legal Rights of Immigrant Victims of Domestic
Violence, Sexual Assault and Other Crime
8 a.m. - 5 p.m.
Elko County Chamber of Commerce, Elko, NV
Sponsored by Volunteer Attorneys for Rural Nevadans,
the Nevada Network Against Domestic Violence and
Catholic Charities of Northern Nevada

Wednesday, October 16

Estate Planning Seminar &
Document Preparation
9:30 a.m. - 11 a.m.
530 S. Las Vegas Blvd., South, Suite 310
For more information, please email rblood @snslp.org.
Sponsored by Southern Nevada Senor Law Program

Debt Collection Seminar
1:30 p.m. - 3 p.m.
530 S. Las Vegas Blvd. S., Suite 310
For more information, please email rblood(@snslp.org.
Sponsored by Southern Nevada Senior Law Program

Thursday, October 17

Estate Planning Seminar &
Document Preparation
9:30 a.m. - 11 a.m.
530 S. Las Vegas Blvd., S., Suite 310
For more information, please email rblood(@snslp.org.
Sponsored by Southern Nevada Senior Law Program

Health Care Directives and You
10 a.m.- 1 p.m.
West Charleston Library, 6301 W. Charleston Blvd.,
Las Vegas NV 89146
Co-Sponsored by Nevada Legal Services and the
Southern Nevada Senior Law Program

Friday, October 18

Family Law Support Luncheon
FREE for Pro Bono Attorneys with Open Cases!
Noon - 1 p.m.
For further details or to RSVP contact Sasha Hinkel at
shinkel@Iacsn.org or (702) 386-1070 ext. 1422
Sponsored by Legal Aid Center of Southern Nevada

Saturday, October 19

Ask-A-Lawyer
10 a.m.- 4 p.m.
Meadowood Mall (5000 Meadowood Mall Cir, Reno, NV)
For more information, contact Renee Kelly at: rkellyc
nlslaw.net or (775)334-3051
Sponsored by Nevada Legal Services

Monday, October 21

CLE Double Feature: Poverty Simulation
Ethics CLE and the Basics of Landlord
Tenant Law and Public Benefits
10 a.m. - 4 p.m.
UNLV Student Union, 4505 South Maryland
Parkway, Las Vegas, Nevada

This is a two-part seminar with an interactive two-hour
poverty simulation scheduled from 10 a.m. - 12 p.m.,
followed by a three-hour general credit CLE from 1 p.m. -
4 p.m. on landlord tenant law and public benefits law.
Both sessions are FREE to attorneys and law students;
non-attorneys may attend for $50. Participating attorneys
will receive 2 ethics CLE credits for the morning session
and 3 general CLE credits for the afternoon session.
Participants may register and attend either one or both
sessions by contacting creedcnlslaw.net. Lunch will be
served between sessions for those participating in both
sessions. 5 CLE Hours pending (includes 1 Ethics credit)
***Please register by Thursday October 17, 2013.

Check-in begins at 9:30 a.m. on Monday October
21 for the morning session and 12:30 p.m. for the
afternoon session.

Sponsored by Nevada Legal Services

2013 Champions of Justice Luncheon -
Honoring Judge Michael Montero,
6th Judicial District Court
11:30 a.m. - 1:30 p.m.
Peppermill Resort & Spa Casino, Tuscany
Ballroom, Reno, Nevada

continued on page 30
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NATIONAL PRO BONO CELEBRATION
OCTOBER 20-26, 2013 continued from page 29

Single Ticket Purchase: $50, Table Purchase: $750
For more information and reservations, contact Renee
Kelly at: rkelly(cnlslaw.net or (775) 334-3051
Presented by Nevada Legal Services
*Sponsorship & Advertisement Opportunities Available

Spanish Family Law Class
3 p.m. - 5 p.m.
For further details and to register, contact Melanie
Kushnir at mkushnirclacsn.org.
Sponsored by William S. Boyd School of Law and
Legal Aid Center of Southern Nevada

Tuesday, October 22

Foreclosure Ask-A-Lawyer Program
9 a.m. - Noon
For details about this program at the Regional Justice
Center in downtown Las Vegas, please contact
Melanie Kushnir at mkushnir(clacsn.org.
Sponsored by Legal Aid Center of Southern Nevada

Poverty Simulation CLE
9 a.m. - Noon (Check In at 8:30 a.m.)
Location: TBA
For more information and to register, contact Renee
Kelly at: rkelly@nlslaw.net or (775) 334-3051
Sponsored by Nevada Legal Services

Landlord/Tenant & Public Benefits CLE
1 pm -4pm
For more information and to register, contact Renee
Kelly at: rkellycnlslaw.net or (775) 334-3051.
Sponsored by Nevada Legal Services

Wednesday, October 23
Landlord/Tenant Ask-A-Lawyer Program
*Pro bono attorneys are needed to provide brief

consultations to unrepresented litigants with landlord/
tenant issues.
10 a.m. - Noon and 1 p.m. - 3 p.m.
To volunteer or for more information, contact Sara
Feest at sfeest~c3lacsn.org.
Sponsored by Legal Aid Center of Southern Nevada

All Day Self Help Clinic
10 a.m. - Noon
Nevada Legal Services Office
(204 Marsh Avenue, 3rd Floor)
For more information and to register, contact Renee
Kelly at: rkelly(@nlslaw.net or (775) 334-3051.
Sponsored by Nevada Legal Services

2013 Champions of Justice Awards -
Honoring Senate Majority Leader, Harry Reid
11:30 a.m. - 1:30 p.m.
Las Vegas Country Club
Single Ticket Purchase: $75, Table Purchase: $750
For more information and reservations, contact
Carmela Reed at creed(@nlslaw.net or (702) 386.0404,
ext. 140.
Presented by Nevada Legal Services
*Sponsorship & Advertisement Opportunities Available.

Volunteer of the Month Program Presentation
Noon - 1 p.m.
Civil Judges Meeting, Regional Justice Center,
Department XI
To nominate a colleague or for more information,
contact Melanie Kushnir at mkushnir(@lacsn.org.

Pro Bono Celebration Week Ask-A-Lawyer Event
* Pro bono attorneys are needed to provide FREE 15 -

30 minute consultations in all areas of civil law.
9 a.m. - 11:30 a.m.
East Las Vegas Community Senior Center
(250 N. Eastern Ave.)
To volunteer, contact Sara Feest at sfeest(clacsn.org.
Sponsored by Legal Aid Center of Southern Nevada

Divorce Class
4 p.m. - 6 p.m.
For more information, please contact Melanie Kushnir at
mkushnir(clacsn.org.
Sponsored by William S. Boyd School of Law and
Legal Aid Center of Southern Nevada

Bankruptcy Class
6:30 p.m. - 8:30 p.m.
For more information, please contact Melanie Kushnir
at mkushnirclacsn.org.
Sponsored by William S. Boyd School of Law and
Legal Aid Center of Southern Nevada
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Clark County Bar Association
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Great networking opportunities!

James E. Rogers Building, 725 S. 8th Street, Las Vegas, NV 89101

Clark County Bar Association members are encouraged to actively
participate in any of our three committees. Active member support
provides diversity and enriches the services provided by our
organization. Come share your enthusiasm for the profession!

Meets on the second Friday of the month from 12:00 to 1:00 p.m.*
Teach your colleagues! Use your administrative skills to produce a CLE seminar! You can teach
what you already know or invite a colleague to make the presentation. If you produce 1-2 seminars a
year, you can attend any CCBA CLE seminar at no charge.

Meets on the second Thursday of the month from 12:30 to 1:30 p.m.*
Were you admitted in the past five years? Do you want to develop your contacts? Then the New
Lawyers Committee is for you. This committee hosts casual, social mixers and volunteer at larger
bar events, like the Meet Your Judges Mixer and the New Admittees celebration. 7his committee
also works throughout the year in support of various Boyd Law School events, including the client
counseling and moot court competitions.

7 w K, F0 0  0_

Meets on the first Tuesday of the month from 12:00 to 1:00 p.m.*
Like to write about practical legal matters? Work on our award-winning publication! The Commu-
niqug is a well-rounded journal highlighting practical issues for attorneys practicing in local, state,
and federal courts.

*Dates and times are subject to change.

Not a CCBA Member? join or renew today!
Visit www.clarkcountybar.org or call us at (702) 387-6011.
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