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INTRODUCTION: POLICING, RACE, AND GENDER

In 2014 and 2015, the news media inundated U.S. society with
reports of brutal killings by police of black men in major American
cities.! These stories shocked average white Americans. Until re-
cently, the media has only sporadically covered police abuse of black
citizens. It appeared, therefore, that the killings represented a recent
escalation in police brutality. Media reports may reflect a significant
increase of killings by the police, or increased attention to a decades-
old problem, or both, but police departments do not typically keep
data on police killings of civilians.>? What the data that exist do show,
however, is that at least for a five-month period in 2015, there was a
disproportionate rate of police killings of unarmed black men. In re-
sponse to the shootings of the past year, The Guardian conducted a
study that found that in the first five months of 2015, there were 464
people killed by police in the United States.®> Of those 464, 102 were
unarmed.* Twenty-nine percent of those killed by police were black;
14 percent were Hispanic/Latino, and 50 percent were white.> Blacks
represent only 13 percent of the country’s population, but were killed
at a disproportionate rate of 29 percent.° Even more revealing, un-
armed blacks were killed at slightly more than twice the rate of un-
armed whites (32 percent vs. 15 percent).” Twenty-five percent of

1. See infra notes 40-49; 71-80; 271-84; 290-300; 313-26 & accompanying text.

2. Dara Lind, The FBI Is Trying to Get Better Data on Police Killings. Here’s What We
Know Now, Vox (Apr. 10, 2015, 10:31 AM), http://www.vox.com/2014/8/21/6051043/how-many-
people-killed-police-statistics-homicide-official-black.

3. Jon Swaine, Oliver Laughland & Jamiles Lartey, Black Americans Killed by Police
Twice as Likely To Be Unarmed as White People, THE GuarDIAN (June 1, 2015, 8:38 AM), http:/
/www theguardian.com/us-news/2015/jun/01/black-americans-killed-by-police-analysis.

4, Id.

5. Id.

6. ld.

7. 1d.
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Latinos killed were unarmed.® Moreover, nearly all of the persons
killed—95 percent—were men.®

Many members of the black community believe that the dispro-
portionate police presence in the black community, mass incarceration
of black citizens, and the killings of unarmed black men by police are
related. Black communities claim that police departments have be-
sieged them for decades.'® Due to the now infamous “War on Drugs”
instituted by the Reagan administration,’ and the “broken windows”
strategy of policing,'* law enforcement focuses its efforts on poor and
predominantly minority urban communities.’® As a result, black male
youths are incarcerated at a much higher rate than their white coun-
terparts.’ Michelle Alexander has labeled the ever-increasing impris-
onment of black men, “The New Jim Crow,”’® comparing the mass
incarceration of black men and the consequences of a criminal record

8. Id
9. Id

10. Nikole Hannah-Jones, Yes, Black America Fears the Police. Here’s Why, ProPusLica
(Mar. 4, 2015, 9:14 PM), https://www.propublica.org/article/yes-black-america-fears-the-police-
heres-why.

11. Andrew Glass, Reagan Declares ‘War on Drugs,” October 14, 1982, Poritico (Oct. 14,
2010, 4:44 AM), http://www.politico.com/news/stories/1010/43552.html (explaining that President
Nixon first used the term “War on Drugs” in 1971, but that President Reagan vamped up en-
forcement in his new war on drugs in 1982).

12. This theory comes from an article published in The Atlantic that argued that disorder
that is not addressed leads to more serious criminal activity in the area. See George L. Kelling &
James Q. Wilson, Broken Windows: The Police and Neighborhood Safety, ATLANTIC, Mar. 1982,
As a result of broken windows theory, a number of police departments initiated police practices
that focus on misdemeanors and small crimes such as graffiti and loitering. See BERNARD E.
HARrcourrT, ILLusiON OF ORDER: THE FALSE ProMise oF BROKEN WiNDOws PoLicING 2
(2001). There has been significant criticism of the broken windows theory and policing strategies
resulting from it. See, e.g., id. at 6-8 (concluding that broken windows theory and order mainte-
nance policing are failures that have led to increased unnecessary incarceration); see also Ber-
nard E. Harcourt & Jens Ludwig, Reefer Madness: Broken Windows Policing and Misdemeanor
Marijuana Arrests in New York City, 1989-2000, 6 CrimiNnoLOGY & Pus. PoL’y 165, 171 (con-
cluding that the increase of misdemeanor marijuana arrests in New York City actually increased
serious crime rather than decreasing it).

13. Loic Wacquant, Racial Stigma in the Making of America’s Punitive State, in RACE, IN-
CARCERATION, AND AMERICAN VALUES, 57, 59, 63 (Glenn C. Loury, ed., 2008) (arguing for use
of term “hyper-incarceration” rather than “mass incarceration” and noting that geography is
important to hyper-incarceration); Frank Rudy Cooper, Hyper-incarceration as a Multidimen-
sional Attack: Replying to Angela Harris Through The Wire,37 WasH. U. J.L. & PoL’y 67, 70-71
(2011) (noting that “hyper-incarceration is actually targeted by gender and locale as well as
race).

14. Criminal Justice Fact Sheet, NAACP, http://www.naacp.org/pages/criminal-justice-fact-
sheet (last visited July 6, 2015) (stating that African Americans are incarcerated at six times the
rate of white Americans, and that African Americans represent nearly one million of the ap-
proximately 2.3 million persons incarcerated).

15. MICHELLE ALEXANDER, THE NEw JiM CROW: MAss INCARCERATION IN THE AGE OF
COLORBLINDNESS (2010).
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to the laws in the U.S. South that mandated segregation of black and
white citizens after the Civil War.'¢

American neighborhoods are still highly segregated, and the po-
lice presence in black and other minority communities far outweighs
that in white communities.!”” While police officers attempt to justify
their focus on black communities by the high arrest rate compared to
the low arrest rate in predominantly white neighborhoods, this rea-
soning seems circular. A similar focus on college campuses where
white students predominate, for example, would likely yield arrest
rates for illegal drugs that are similar to or higher than those occurring
in black neighborhoods.'®

There is no question that race and class play a key role in the
nature of policing that occurs in poor black urban neighborhoods, but
the relationship between police and their victims is not only about
race, class, and communities. It is also about gender. Black men, es-
pecially those living in poor neighborhoods, are the common victims
of police scrutiny, stop and frisks,'® arrests, incarcerations, and kill-
ings. White men are almost invariably the police personnel who kill
unarmed black males in the streets. Performances of masculinity by
the police and their victims contribute to this pattern.>®

This article uses multidimensional masculinities theory to analyze
the intersection of race, gender, and class at which this problem oc-
curs. It evaluates the crucial role gender plays in the formation, edu-

16. Nadra Kareem Nittle, Definition of Jim Crow, ABour, http://racerelations.about.com/
od/historyofracerelations/g/jimcrow.htm. (last visited July 6, 2015) (stating that Jim Crow laws
instituted in the late 1800’s in the Southern United States required strict segregation between
blacks and whites in restaurants, at drinking fountains, and bathrooms; Jim Crow gets its name
from a song, “Jump Jim Crow,” performed by a white minstrel singer in black face).

17. See ALEXANDER, supra note 15, at 124-26.

18. Iam indebted to Frank Rudy Cooper for this insight, which he articulated in a joint talk
we gave at Seattle University Law School. The research shows that blacks do not disproportion-
ately use drugs illegally. See id. at 99.

19. “Stop and frisk” is the term for the police strategy of stopping persons on the street.
“Stop and frisk” occurs when the police lack probable cause to arrest, but can articulate a rea-
sonable suspicion that the person stopped is engaged in criminal activity. If the officers can meet
this standard, it is legal to stop and frisk the suspect under the Fourth Amendment to the United
States Constitution, which forbids unreasonable search and seizures. In Terry v. Ohio, 392 U.S.
1 (1968), the United States Supreme Court sanctioned “stop and frisk” based on lesser evidence
than probable cause. Many believe that this decision opened the door to wholesale searches of
black youths.

20. By describing the unarmed men who are killed by the police as “victims,” I do not take
the position that police engaged in the killings do not necessarily have a defense. It may be that
at least in some cases the police officer’s fears are “reasonable,” when viewed from the police
perspective. Nonetheless, unarmed minority men Killed by the police are victims because they
lose their lives where the police responsible for the killings may or may not be prosecuted.

224 [voL. 59:221
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cation, training, and work behavior of police officers.”! It also
explains that the way some black men perform their masculinity may
lead to stereotypical thinking by police that most black men are dan-
gerous criminals. These stereotypes, once adopted by the police, ei-
ther consciously or not, may lead to police officers’ violence,
especially when working in poor black communities. In the worst of
situations, the encounters between police and black male citizens turn
deadly.”? The article concludes that an understanding of masculinities
studies should lead to important policy changes in the gathering of
evidence, research, education, and training of police. These under-
standings, combined with policy changes, may help prevent further
police violence perpetrated on innocent victims.??

For purposes of this article, masculinities is: 1) a social structure
that empowers masculinity over femininity and men over women; 2) a
series of behaviors deemed “masculine” by society or groups of soci-
ety; and 3) the actual performance or “doing” of “masculine” behav-
iors. This article employs multidimensional masculinities, which
considers race, sex, class, and other identity characteristics along with
gender, and pays careful consideration to the context of the particular
situation.® It identifies masculine police practices and the masculine
gender of the job of policing itself and analyzes how police depart-
ments and individual police officers respond to societal concepts of
masculinity as they intersect with race and class.

The article also discusses how men in minority populations per-
form masculinity in public and explores how those performances in-
teract with the police’s “doing” of their masculinity, sometimes with
deadly results. In essence, there is a clash of masculinities between

21. This article deals with masculinities performed by male police officers in the use of
excessive force against suspects in the community. Of course, female police officers can also
engage in excessive use of force. But women represent a small percentage of the police forces,
especially in smaller communities, in the United States. The specific killings in the examples
throughout this article were caused either exclusively by male officers, or by a group with a
predominance of male officers.

22. 1do not blame the victim, but I demonstrate how the complex mix of police and neigh-
borhood masculinities may lead to tragedy. It is important to understand that hypermasculinity
performed by some black men in poor neighborhoods is a response to their subordination in our
society and to the way that our society undermines the masculinity of poor black men.

23. Some police who kill unarmed men of color may be intentionally racist and classist, but
absent the subtle and not-so-subtle messages of what it means to be a man, and the importance
of masculinity to the job of policing, many male police officers would seek ways to resolve con-
flicts that do not lead to the killings of unarmed minority men.

24. See ANN C. McGINLEY & Frank Rupy CooPER, Masculinities, Multidimensionality,
and the Law: Why They Need One Another, in MASCULINITIES AND THE LAw: A MULTIDIMEN-
SIONAL APPROACH 6-7 (Frank Rudy Cooper & Ann C. McGinley eds., 2012).
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black men as having a failed or hyper form of masculinity. This view
persists as a result of hundreds of years of treatment and attitudes
toward black men. In turn, as a result of their subordination, some
black men have responded with oppositional masculinities, reinforcing
stereotypes about black male hypermasculinity. Some black men
adopt “cool poses” that involve criminality and/or hypersexuality.
The state, in turn, has reacted by employing an unprecedented milita-
rized police presence in poor black neighborhoods. Most recently,
this is the result of Ronald Reagan’s War on Drugs. While it is nearly
impossible to prove cause and effect, it is undeniable that U.S. society
has created the conditions under which a militarized police force kills
black men at an alarming rate.

A. Recommendations for Change

As noted above, there are at least two completed investigations
by the DOJ as well as a Task Force created by the President of the
United States. The Task Force makes important recommendations
concerning how to improve policing in U.S. cities. The Task Force rec-
ommends, for example, the following general concepts:

¢ Building Trust & Legitimacy;

¢ Policy & Oversight;

e Technology & Social Media;

¢ Community Policing & Crime Reduction;

¢ Training & Education; and

e Officer Wellness & Safety>
All of the Task Force’s recommendations should be implemented
quickly.

I fear, however, that police killings of black men will still continue
without an understanding of the gendered, cultural nature of the kill-
ings. It may be more difficult to change our culture than to establish
new rules about training, policing, and reviewing police behaviors.
These rules are vital to assure the proper results, but education of
police should include understandings about how gender—especially
concepts of masculinity—lead to killings by police. Police academies
should take seriously the damage that excessive hypermasculine be-
haviors and attitudes can create, and train their students in how mas-

301. PrESIDENT’s Task FORCE ON 21sT CENTURY POLICING, FINAL REPORT OF THE PRESI-
pENT’S Task Force onN 21st CENTURY PoLricing 1 (2015), http://www.cops.usdoj.gov/pdf/
taskforce/taskforce_finalreport.pdf.
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culine performances are often invisible because of how normal they
seem to society. Moreover, police departments should renew these
understandings about masculinity so that police officers understand
the difference between acting professionally and acting masculine.

An ethnographic study of a police academy by two sociologists
demonstrates that much of the behavior in the police academy train-
ing reinforces hidden beliefs in the superiority of masculinity and the
inferiority of female police officers.2%> These trainings not only harm
women, but also harm the male police officers and the departments
because they teach police officers that masculinity is a vital criterion
for professional police work. In fact, the messages of masculinity are
invisible to many who engage in the training,*® but the training is
effective. A hidden curriculum of masculinity, “taught obliquely by
teachers and students, instructs students about the particular form of
masculinity that is lauded in police culture, the relationship between
extreme masculinity and police work, and the nature of the groups
that fall ‘inside’ and ‘outside’ of the culture of policing,”3%

Making masculinity visible to police trainees and police, and re-
quiring their supervisors to address excessive masculine practices are
necessary changes that should underlie the new rules and regulations
concerning police behavior. Building the work around concepts of
competence, community policing, and safety and rewarding officers
who engage in safe, community practices should eliminate unneces-
sary hypermasculine practices and assure better relationships with the
community. This proposal is consistent with the Task Force’s recom-
mendation that police departments decrease their military models and
engage in community policing.3%

The following steps should help rid police departments of ineffec-
tive masculine policies themselves and excessive masculine behaviors
that lead to unnecessary killings:

302. See Anastasia Prokos & Irene Padavic, ‘There Oughtta Be a Law Against Bitches’: Mas-
culinity Lessons in Police Academy Training, 9 GENDER, WORK, AND ORG. 349, 440 (2002) (con-
cluding that the police academy training had a hidden curriculum that lauded masculinity and
conveyed that male officers were superior to female officers).

303. See id. at 440.

304. Id.

305. PrEsIDENT’s Task FOrRcE ON 21sT CENTURY PoLICING, FINAL REPORT OF THE PRESI-
pENnT’s Task Force oN 21st CeEnTURY PoLricing 1 (2015), http://www.cops.usdoj.gov/pdf/
taskforce/taskforce_finalreport.pdf.
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¢ A national database on police killings that includes the char-
acteristics of the police personnel and the victims, such as race
and gender, and the neighborhood where the killing occurred;

¢ Empirical research into the importance of masculinity to po-
lice officers’ use of excessive force;

¢ Empirical research on new models for police trainings that fo-
cus on de-gendering the police force, the reduction of mascu-
line behaviors and reactions;3%¢ '

¢ Empirical research on alternative methods of supervising and
investigating police use of force that would have a more pro-
ductive result;

¢ Creation of models for police trainings and continuing educa-
tion that not only encourages community policing, but that
also work to reduce efforts of police to prove masculinity
through the use of excessive force;

¢ Accountability of supervisors for a reduction of racism and
masculine behaviors in the police department; and

e Affirmative hiring and promotions of black and other minor-
ity men and women in police departments.

B. Demographic Shifts and Hope for the Future

It is important to understand that there is hope for change. The
demographics of police departments are changing. Where in the
1970s blacks made up about 6 percent of sworn officers in the approxi-
mately three hundred largest police departments in the United States,
by 2006, in cities of over 250,000 people, 20 percent of officers were
black, and 14 percent were Latino.>*” This number rose from 18 and 9
percent, respectively in 1990.3°® For most of the cities in the sample,
the rise in ratios of minority police officers did not merely reflect a
rise in the cities’ minority populations. In fact, the ratio of police of-

306. As Valoria Vojdik explains, it is not sufficient merely to allow women into an all-male
environment. See Valorie K. Vojdik, Gender Outlaws: Challenging Masculinity in Traditionally
Male Institutions, 17 BERKELEY WoOMEN’s L.J. 68, 74-75 (2002). It is necessary to change the
culture so women can thrive. Masculine culture is based on the concept that men are superior to
women. The culture needs to be dismantled. A positive side-effect of destroying the hypermas-
culine culture is that there may be less use of excessive force when it is no longer considered
positive to prove oneself through the use of force.

307. David Alan Sklansky, Not Your Father’s Police Department: Making Sense of the New
Demographics of Law Enforcement, 96 J. CRim. L. & CriMiNoLOGY 1209, 1213 (2006).

308. Id. )
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ficers who are of color has risen well above the ratio of blacks and
Latinos in the cities’ populations.3*

Law professor David Alan Sklansky explains that these changes
mean that the police force is no longer a monolithic group of persons
with the same voice and same ideas. Today, what used to be an insular
subculture of sameness “is itself now being transformed, segmented,
and rendered more porous by the growing diversity of the police
force.”!® This increased diversity has not radically changed police de-
partments, and for operational purposes, blue (the usual color of po-
lice uniforms) is still blue (police officers’ shared identity). Between
service calls, however, police officers are a less cohesive group.3!!
This may be a good thing; there is hope that changing demographics
will open police departments to important reforms.3'?

CONCLUSION: REFRAMING MASCULINITIES:
REDUCING KILLINGS

Eric Garner

In July 2014, Eric Garner, a 43 year-old, 395-pound black father
of six stood on a street corner in Staten Island, New York.3®* Re-
sidents had complained about drug dealers who frequented the loca-
tion.>* Two plain-clothes police officers, responding to their
superior’s call to go to the site, approached Garner and accused him
of illegally selling cigarettes.?’> They attempted to handcuff Garner,
who told them to leave him alone and pulled his arms away.?!¢ One of
the officers, Daniel Pantaleo, a white male, placed Eric Garner in an
illegal chokehold and wrestled him to the ground.*"” When Garner
was prone, the other white male officer applied pressure to his
back.3’® Garner, cried repeatedly, “I can’t breathe,” as he lay on the
ground under the officers’ pressure.>® Backup to the police arrived,

309. Id. at 1215.

310. Id. at 1240.

311. Id. at 1232.

312. Id. at 1240. )

313. Al Baker, et al., Beyond the Chokehold: The Unexplored Path to Eric Garner’s Death,
NeEw York TiMEs, June 14, 2015, at Al.

314. Id

315. Id.

316. Joseph Goldstein and Marc Santora, Staten Island Man Died from Chokehold During
Arrest, Autopsy Finds, N.Y. Times (Aug. 1, 2014), http://www.nytimes.com/2014/08/02/nyregion/
staten-island-man-died-from-officers-chokehold-autopsy-finds.html.

317. Id.

318. Id.

319. Baker, supra note 313.
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including a couple of sergeants.>® One of the sergeants, a woman,
reportedly told the officers to “ease up,” but they failed to do so.32!

The officers called for medical assistance, but the emergency
medical technicians, who arrived in a few minutes, did not give Garner
oxygen, even though his breathing was labored.*”> When the medical
team put Garner into the ambulance, he was in cardiac arrest, and
they finally gave him oxygen.?>®> But it was too late. Garner was pro-
nounced dead approximately 45 minutes later at the hospital.’** The
New York City medical examiner’s report stated that Garner died be-
cause of the chokehold and chest compression.>”> Garner was
unarmed.3?¢

Garner’s treatment raises serious questions about the “broken
windows” theory of policing, and the police officers’ motivations for
holding him down, but it is clear that the officers acted in a hypermas-
culine way in their attempt to subdue the suspect. Not only did they

320. Id.

321. Id.

322. Id.

323. Id.

324, Id.

325. Id.

326. Joseph Goldstein and Marc Santora, Staten Island Man Died from Chokehold During
Arrest, Autopsy Finds, N.Y. TiMEs (Aug. 1, 2014), http://www.nytimes.com/2014/08/02/nyregion/
staten-island-man-died-from-officers-chokehold-autopsy-finds.html; Al Baker, et al., Beyond the
Chokehold: The Unexplored Path to Eric Garner’s Death, NEw York TiMmEs, June 14, 2015, at
Al. Even though Officer Daniel Pantaleo used an illegal chokehold on Eric Garner in Staten
Island, and the City’s Medical Examiner ruled Garner’s death a homicide, the grand jury in New
York failed to indict Pantaleo in Eric Garner’s death. Grand Jury Votes Not to Charge Cop in
Eric Garner Death, CBS News (Dec. 3, 2014), http://www.cbsnews.com/news/nypd-chokehold-
death-grand-jury-votes-not-to-charge-cop-in-eric-garner-case/. In July 2015, New York City set-
tled a civil suit with Garner’s family Eric Garner for $5.9 million. See Marc Berman, Eric Gar-
ner’s Family Settles with New York City for 35.9 Million, WasH. Post (July 13, 2015), http://
www.washingtonpost.com/news/post-nation/wp/2015/07/13/eric-garners-family-settles-with-new-
york-city-for-5-9-million/. Governor Cuomo of New York announced that he was signing an
executive order that called for the state attorney general to investigate all of the police killings of
civilians in the state of New York. See Noah Remnick, Cuomo to Appoint Special Prosecutor for
Killings by Police, N.Y. TiMes (July 7, 2015), http://www.nytimes.com/2015/07/08/nyregion/
cuomo-to-appoint-special-prosecutor-for-killings-bypolice.html?_r=0.There are other police kill-
ings of minority victims from summer 2014 through early summer 2015. One example is the
shooting of Antonio Zambrano-Montes in Pasco, Washington. In February 2015, a man who was
later described as “disturbed” reportedly threw rocks at the police. They pursued him on foot.
He ran with his hands up and turned to face the police. The police fired 17 shots at him. Zam-
brano-Montes died of multiple bullet wounds. See Julie Turkewitz & Richard A. Oppel, Jr.,
Killing in Washington State Offers ‘Ferguson” Moment for Hispanics, N.Y. TiMEs (Feb. 16, 2015),
http://www.nytimes.com/2015/02/17/us/killing-in-washington-state-offers-ferguson-moment-for-
hispanics.html#. There ensued a study by the Tri-City Special Investigations Unit, which issued a
report on the killing that was delivered to the prosecutor’s office. Tyler Richardson, Investigation
into Deadly Pasco Police Shooting Turned Over to Prosecutor, TrRi-City HERALD (May 28,
2015), http://www.tri-cityherald.com/2015/05/28/3582370/investigation-into-deadly-pasco.html.
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subdue him; they also killed him, even though he posed no threat to
the officers or to others.

Case studies suggest that training that provides individual officers
with appropriate skills, combined with an organizational framework of
internal and external accountability can reduce police use of force.??’
Moreover, a study demonstrates that hypermasculine workplaces such
as oil-rigs can become much more productive and less dangerous
places when the focus is on safety and training that seeks to eliminate
hypermasculine behaviors.?”® More research is needed to set up pro-
grams for training of police that would focus on the positive aspects of
policing and community relations.

Leadership is a key component of successful programs. These
training programs, if they are to work to prevent needless police kill-
ings of black male citizens, should include education on masculinities,
and how masculinity is not only built into the structure of society, but
also how individuals perform to accomplish their masculinity. This
self-awareness of individual police officers and their supervisors, along
with new efforts to reduce the militarization of our police forces,
should help reduce excessive force by police officers.
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