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Teaching Freedom: 
Exclusionary Rights of Student 

Groups 

Joan W. Howarth· 

Progressive, antisubordination values support robust First Amendment 
protection for high school and university students, including strong rights of 
expressive association, even when those rights clash with educational 
institutions' nondiscrimination policies. The leading cases addressing the 
conflicts between nondiscrimination policies and exclusionary student 
groups are polarized and distorted by their culture war context. That 
context tainted the leading authority, Boy Scouts of America v. Dale, and is 
especially salient in the student expressive association cases, many of which 
are being aggressively litigated by religious groups with strong 
antihomosexuality goals. The strength of these First Amendment claims can 
be difficult to recognize in this context. Dean Howarth attempts to hold new 
ground, in which protecting the First Amendment association rights of 
exclusion by even antihomosexual student groups is consistent with a deep 
commitment to improved justice for sexual minorities. Dean Howarth 
discusses the leading high school and law school cases, and presents the 
strong First Amendment doctrinal analysis that should control. She 
critiques as weak the equality claim at stake in preventing a faith-based 
student group from limiting its membership and officers to adherents of that 
faith. To the contrary, nondiscrimination and equality for sexual minorities 
may be strengthened by greater separation between the expressive identities 
of educational institutions and those of student groups in the public forums 

• Dean, Michigan State University College of Law. This project was supported by 
a research assignment I enjoyed as William S. Boyd Professor of Law, Boyd School of 
Law, University of Nevada, Las Vegas. Judy Cox (UNLV 2008), Ashley Hamrick 
(MSU Law 2010), and Hannah Bobee (MSU Law 2008) provided excellent research 
assistance, and Diana Gleason (UNl V) and Barbara Bean (MSU) contributed 
outstanding library support. My colleague Frank Ravitch offered thoughtful 
comments on an earlier draft. I thank them all, and the organizers of and partiCipants 
in the UC Davis Law Review symposium for which this was written. 

889 



Electronic copy available at: http://ssrn.com/abstract=1347674

890 University of California, Davis [Vol. 42:889 

established by the schools or universities. This is especially true in light of 
Establishment Clause developments that now protect religious groups within 
public schools and universities. Further, implementation principles can 
control the discriminatory impact within an institution of a discriminatory 
student group. In sum,forcingfaith-based student organizations to abide by 
school or university nondiscrimination policies does not Significantly 
advance equality and nondiscrimination rights for sexual minorities. 
Recognizing the First Amendment rights of even antihomosexual student 
organizations may be, in fact, the better path to LGBT rights and school 
environments in which LGBT students will have the safety, security, and 
support in which they can thrive. 
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INTRODUCTION 

Who should win when student groups' First Amendment expressive 
rights clash with schools' nondiscrimination policies? This conflict 
arises when faith-based student organizations assert their rights to 
exclude students who do not subscribe to the groups' statements of 
faith, in apparent violation of the educational institution's policies 
prohibiting religious discrimination. If the religious group's creed 
includes opposition to homosexuality, the group's insistence on 
limiting membership to those who accept the creed may also implicate 
institutional policies prohibiting discrimination based on sexual 
orientation. When the school has established a limited public forum 
and the group's exclusionary criteria is central to its identity, 
expressive association rights should trump nondiscrimination policies. 

Once a school or university establishes a limited public forum of 
student organizations,l under the logic of Roberts v. United States 

1 See, e.g., Rosenberger v. Rector & Visitors of the Univ. of Va., 515 U.s. 819 
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jaycees2 and Rotary International v. Rotary Club of Duarte,3 ideological 
or faith-based student groups have expressive association rights to use 
their ideology or faith as a membership requirement. For instance, the 
High School Democrats can limit their membership and leadership to 
people who agree with the Democratic party, otherwise known as 
Democrats; the Vegetarian Society can limit its membership to 
students who support vegetarianism, even limiting the group to 
students who pledge not to eat meat; and the Christian Legal Society 
("CLS") should be able to limit its membership and leadership to 
people who share its version of the Christian faith. 

Few of us would spend much energy defending the right of a person 
who eats bacon for breakfast, burgers for lunch, and steak for dinner 
to become the President of the Vegetarian Society. Turning over the 
core values of the Vegetarian Society to meat-lovers could compromise 
its agenda beyond recognition. That, in short, explains why the First 
Amendment protects the right of expressive associations to exclude 
from membership and leadership those who do not support the core 
values of the association. The vegetarian example is simple, however, 
because educational institutions generally do not have policies that 
prohibit discrimination against carnivores. The issues are more 
complex when the school's nondiscrimination policy comes into play, 
such as if the CLS wants to restrict its membership to people who 
accept its doctrine, in apparent violation of a policy prohibiting 
discrimination based on religion or sexual orientation. 

Others also have argued that the First Amendment protects the right 
of student organizations in a limited public forum to control their 
membership based on the group's faith or ideology,4 but this Article 

(1995) (explaining that university created limited public forum by funding multiple 
student newspapers with diverse perspectives). 

2 468 U.S. 609 (1984). 
3 481 U.s. 537 (1987). 
4 See, e.g., Michael Stokes Paulsen, A Funny Thing Happened on the Way to the 

Limited Public Forum: Unconstitutional Conditions on "Equal Access" for Religious 
Speakers and Groups, 29 UC DAVIS L. REV. 653 (1996) (discussing interaction between 
Establishment Clause and First Amendment freedom of speech); Charles]. Russo and 
William E. Thro, The Constitutional Rights of Politically Incorrect Groups: Christian 
Legal Society v. Walker as an Illustration, 33].C. &: U.L. 361 (2006) (explOring Walker 
in light of constitutional rights of "politically incorrect" collegiate organizations); 
Note, Leaving Religious Students Speechless: Public University Antidiscrimination 
Policies and Religious Student Organizations, 118 HARV. L. REV. 2882 (2005) (arguing 
that applying nondiscrimination policies that directly conflict with the core values of 
religious student groups challenges First Amendment protected freedom of 
association); Richard M. Paul III &: Derek Rose, Comment, The Clash Between the First 
Amendment and Civil Rights: Public University Nondiscrimination Clauses, 60 Mo. L. 
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may be distinctive in two ways. First, my analysis rests in part on 
skepticism about the line of Establishment Clause authority that has 
invited faith-based student organizations into public schools and 
universities.s Second, and perhaps more fundamentally, my argument is 
grounded in a deep commitment to equality and improved justice for 
members of the lesbian, gay, bisexual, and transgender ("LGBT") 
communities. But forCing faith-based student organizations to abide by 
school or university nondiscrimination policies does not significantly 
advance equality and nondiscrimination rights for sexual minorities. To 
the contrary, recognizing the First Amendment rights of even 
antihomosexual student organizations may be, in fact, the better path to 
LGBT rights and school environments in which LGBT students will 
have the safety, security, and support in which they can thrive. 

Progressive, antisubordination values support robust First 
Amendment protection for high school and university students, 
including strong rights of expressive association. Morse v. Frederick,6 
Hazelwood School District v. Kuhlmeier/ and Tinker v. Des Moines 
Independent Community School DistrictS have established that "the 

REV. 889 (1995) (exploring right of university religiOUS organizations to discriminate 
based on sexual orientation); Mark Andrew Snider, Note, ViewpOint Discrimination by 
Public Universities: Student Religious Organizations and Violations of University 
Nondiscrimination Policies, 61 WASH. & LEE L. REV. 841 (2004) (examining how court 
should reconcile derecognized student organization'S freedom of association with 
university's goal of total nondiscrimination on campus); Ryan C. Visser, Note, 
Collision Course?: Christian Legal Society v. Kane Could Create a Split over the Right of 
Religious Student Groups to Associate in the Face of Law School Antidiscrimination 
Policies, 30 RAMUNE L. REV. 449 (2007) (considering potential circuit split regarding 
whether CLS should be required to follow university nondiscrimination policies); cJ. 
Stephen M. Bainbridge, Student Religious Organizations and University Policies Against 
Discrimination on the Basis of Sexual Orientation: Implications of the Religious Freedom 
Restoration Act, 21 j.c. & U.L. 369 (1994) (argUing that religious student organization 
had RFRA rights, grounded in equal access and free exercise, to exemption from 
university policy prohibiting discrimination on basis of sexual orientation). But see, 
e.g., Anne K. Knight, Note, Striking the Balance Between Anti-Discrimination Laws and 
First Amendment Freedoms: An Alternative Proposal to Preserve Diversity, 30 T. 
JEFFERSON L. REV. 249 (2007) (forcing student groups to comply with 
nondiscrimination policies does not violate First Amendment); Christian A. Malanga, 
Note, Expressive Association - Student Organizations' Right to Discriminate: A Look at 
Public Law Schools' Nondiscrimination Policies and Their Application to Christian Legal 
Society Chapters, 29 W. NEW ENG. L. REV. 757 (2007) (arguing that notwithstanding 
groups' First Amendment expressive rights, enforcement of nondiscrimination policies 
on CLS chapters and other religious-based student groups is justified). 

5 See infra text accompanying notes 145-54. 
6 127 S. Ct. 2618 (2007). 
7 484 U.s. 260 (1988). 
8 393 U.S. 503 (1969). 
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pluralism, freedom of association, and free speech are better served by 
acknowledging that when a school or university establishes a limited 
public forum for student organizations, the student organizations 
constitute private entities, with identities distinct and separate from 
that of the school or university. 

Indeed, these Establishment Clause decisions rest on the 
understanding that student organizations' religious communication in a 
limited public forum constitutes "private" religious speech. For 
example, in rejecting any argument of coercion, Justice Scalia noted in 
his Good News Club concurrence that "so-called 'peer pressure,' if it can 
even be considered coercion, is, when it arises from private activities, 
one of the attendant consequences of a freedom of association that is 
constitutionally protected."152 A student group's speech will be more 
clearly "private" if the school does not attempt to impose its norms and 
values, including those about nondiscrimination. 

This argument that student groups are engaging in "private speech" 
echoes Justice Marshall's admonishment in Mergens.153 Marshall 
advised that holding the Equal Access Act permissible under the 
Establishment Clause required schools to disassociate more actively 
from the non curricular student groups. The school at issue in 
Mergens, for example, created fora "dedicated to promoting 
fundamental values and citizenship as defined by the school. The 
Establishment Clause does not forbid the operation of the Act in such 
circumstances, but it does require schools to change their relationship 
to their fora so as to disassociate themselves effectively from religious 
clubs' speech."154 The idea that religious student groups have values 
that are consistent with the public educational institution's own values 
is a pretense that risks public endorsement of the religious 
perspective. This reasoning is itself sufficient grounds for faith-based 
student organizations to be exempted from institutional 
nondiscrimination policies. 

152 Good News Club, 533 u.s. at l21 (Scalia,]., concurring) (citations omitted). 
"What is at play here is not coercion, but the compulSion of ideas - and the private 
right to exert and receive that compulsion (or to have one's children receive it) is 
protected by the Free Speech and Free Exercise Clauses." ld. (citations omitted). "A 
priest has as much liberty to proselytize as a patriot." ld. 

153 496 U.s. 226,262 (1990) (Marshall,]., concurring). 
154 ld. at 262-63. 
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B. Greater Separation Between Student Groups and Schools Protects 
Student Speech Rights 

Not surprisingly, the logic of current First Amendment doctrine 
related to student speech rests on how closely the student speech is 
tied to the institution's speech. Most prominently, for example, the 
concept of "school-sponsored" speech, which the Court understood as 
speech that "students, parents, and other members of the public might 
reasonably perceive to bear the imprimatur of the school,"155 was 
determinative in Hazelwood. Proponents of robust free speech rights 
for students have an interest in delineating and emphasizing the 
separation of student speech from school or university speech. 
Extending the school's nondiscrimination policy to student 
organizations blurs their independent identities. 

Morse also suggests the pragmatic imperative of separating students' 
speech from the policy or mission of the school or university. Morse 
reaffirmed the centrality of the question whether the school apparently 
endorses "school-sponsored" speech, but found that the school was 
not reasonably appearing to endorse the "BONG HiTS 4 JESUS" 
banner in question. 156 In Morse, the Court did not accept the 
invitation to permit school officials to censor speech interfering with 
the school's "educational mission,"157 but its apparent willingness to 
subsume students' First Amendment rights into a vague notion of 
school policy is troubling. 15s The Morse Court recognized prevention 
of drug abuse as an important, perhaps compelling governmental 
purpose. 159 Equally important, Morse emphasized that the school had 
an established policy against illegal drug use. Therefore, Morse can be 
criticized as permitting the censorship of student speech because it 
was expressing a viewpoint contrary to the viewpoint of the school, 
even without any apparent endorsement problem. 

155 Hazelwood Sch. Dist. v. Kuhlmeier, 484 U.S. 260, 271 (1988). 
156 "Kuhlmeier does not control this case because no one would reasonably believe 

that Frederick's banner bore the school's imprimatur." Morse v. Frederick, 127 S. Ct. 
2618, 2627 (2007). In other words, Morse does not rest on an endorsement theory. 
Other than its troubling hints that student speech can be censored if it is contrary to 
official school policy, Morse has little relevance to this question. 

157 ld. at 2637. 
158 A student group formed to engage in illegal drug use can be prohibited even 

without Morse. That is the kind of conduct vs. speech distinction that makes sense. 
Or, imagine a student organization formed to promote the idea of illegal drug use. Or 
using Justice Stevens's tum, imagine a student group formed to advocate legalizing 
marijuana bong hits, whether or not for Jesus. Morse surely does not carve out some 
sort of exception for drug-related student organizations. 

159 Morse, 127 S. Ct. at 2628. 
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In addition to minimizing the political aspect of the message (how 
can "BONG HiTS 4 JESUS" be both advocating drug use and not be 
political speech?), the Morse Court seemed to be reinforcing a 
preferred unity between the viewpoint of the school and the viewpoint 
of the student speaker. A continuing preference for that unity would 
eviscerate student speech protection. Enforcing a unity between the 
nondiscrimination policy of a school and the nondiscrimination policy 
of a student organization would be consistent with this preference for 
unification of viewpoint. The potential unification of institutional and 
student viewpoints is even more wrong in the context of a limited 
public forum. 

C. Greater Separation Between Student Groups and Schools Protects 
Institutional Expressive Association Interests 

Separation of the message of the school or university from the 
message of the student organization enhances the power of the 
school's message where it has a message (e.g., nondiscrimination) and 
enhances the perceived and actual neutrality when the school is 
appropriately neutral. In Rumsfeld v. FAIR,160 the Court had trouble 
seeing the expressive interests of law schools. The Court rejected the 
law schools' argument that the Solomon Amendment impermissibly 
coerced the law schools to violate their own policies of 
nondiscrimination, thereby impermissibly changing the law schools' 
expressive identity. The FAIR Court said that military recruiters 
"come onto campus for the limited purpose of trying to hire 
students - not to become members of the school's expressive 
association."161 The content of the school or university's own 
expressive association will become clearer if it is not muddled with the 
multitude of messages of the student groups that it facilitates through 
its establishment of a public forum. 162 

In his dissent in Walker, Judge Wood worried that: 

the indirect impact of CLS's recognition of a student group 
maintaining such a policy is that [the law school] , 
intentionally or not, may be seen as tolerating such 
discrimination. Given that universities have a compelling 

160 See Rumsfeld v. Forum for Academic &: Institutional Rights, Inc., 547 U.s. 47 
(2006). 

161 Id. at 69. 
162 See also the court's recognition that Georgetown University has an interest in 

not being associated with pro-gay positions in Gay Rights Coalition of Georgetown 
University Law Center v. Georgetown University, 536 A.2d 1, 39 (D.C. 1987). 
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interest in obtaining diverse student bodies, requmng a 
university to include exclusionary groups might undermine 
their ability to attain such diversity.163 

931 

Judge Wood concluded by using FAIR, suggesting that the CLS "is 
trying to force SID's Law School to accept a 'member' (that is, a 
recognized student organization) that SIU does not desire. The whole 
point of this litigation is to transform CLS from an outsider, like the 
military recruiters in FAIR, into an insider."I64 Whether or not it 
admits non-Christian members, no Christian group should have 
"insider" status in a public institution. Conceptualizing the expressive 
identities of the institution and the student group as having very 
distinct voices would better address Judge Wood's concern about the 
blurring of the two. 

In short, a renewed emphasis on the distinction between the school 
or university as speaker, and the student organization as speaker, 
should enable a stronger institutional viewpoint. The student 
organization can be religious, political, or otherwise ideological. The 
public school or university cannot have a religious perspective, but it 
can have a strong position on nondiscrimination, even when some 
student organizations do not. Indeed, the institution's viewpoint that 
LGBT students are full members of the high school or law school 
community arguably would be diminished if it appears to embrace 
ideologically antihomosexuality student organizations, requiring only 
that they agree to abide by formal nondiscrimination policies. 

v. LIMITING PRINCIPLES AND IMPLEMENTATION ISSUES 

Public forums set up by schools and universities for student 
expression are relatively rare and precious free speech zones. 
Permitting even exclusionary student expressive associations to 
flourish does not need to lead to either the evisceration of institutional 
nondiscrimination policies or creation of hostile educational 
environments. However, limiting principles are necessary to make 
sure this is so. 

163 Christian Legal Soc'y v. Walker, 453 F.3d 853, 875 (7th Cir. 2006) (Wood,]., 
dissenting). 

164 Id. at 876. 
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A. Rights of Exclusion Should Be Limited to Student Expressive 
Associations Within a Public Forum Whose Core Identity Requires the 

Exclusion 

The expressive association freedom to control membership should 
be limited to constraints on membership and leadership that are 
central to the mission and belief structure of the organization. In 
other words, the chess club defines itself by interest in chess, not by 
religiOUS faith. Of course, there could be a Christian Chess Club. 

The Board of Regents of the University of California argued in its 
brief in Kane that exemption from nondiscrimination policies for 
student organizations would be no different from a guest lecturer 
limiting his or her students to those of a specific race or religion. 165 

The example is inapposite, however. The lecturer is presenting a 
program on behalf of the institution, whose own policies of 
inclusiveness should apply. The group that gathers to hear a guest 
lecturer has no expressive association interests protected by the First 
Amendment. Thus, the school or university has the ability to require 
open attendance at a lecture. Recognizing the core association rights 
of expressive student groups to control their own membership or 
leadership criteria does not require abandonment of institutional 
control in any other area. It does not even require any change in 
policies that student group meetings be open to all students. 

B. Rights of Exclusion Should Be Limited to Membership and Leadership 
of the Student Organization, Not Necessarily Attendance at Meetings 

First Amendment protection for exclusionary membership and 
leadership requirements does not Similarly mandate that a student 
group may restrict attendance at its events and meetings. Leaders and 
members have control over the agenda and conduct of a meeting or 
event, but the same principles of autonomy over message do not 
support exclusionary poliCies regarding mere presence. Therefore, in 
creating a public forum of student groups, the school or university may 
limit the organizations' membership and leadership to students, and 
may require that general meetings and events be open to all students. 

165 Brief for the Board of Regents as Amicus Curiae Supporting Hastings at 3, 
Christian Legal Soc'y v. Kane, No. C 04-04484 ]SW (N.D. Cal. Apr. 17, 2006), 2006 
U.S. Dist. LEXIS 27347. 
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C. Rights of Exclusion Should Not Carry Over to Student Groups' 
Commercial Activities 

The First Amendment offers less protection for expressive 
associations whose exclusionary policies undermine economic 
opportunities for those who are excluded. 166 Therefore, the CLS 
would have no right to conduct a members-only job fair, for example. 
Similarly, Professor Volokh notes that exclusion from student groups 
is not likely to cause systematic harm such as depriving someone of an 
education, livelihood, or shelter. 167 

D. Institutional Prohibitions on Harassment Would Continue in Full 
Force Within the School or University 

Exclusion from a private student organization is not the same thing as 
targeted harassment. Protecting student safety and freedom from 
harassment will continue to be an important aspect of school or 
university culture and duty. In fact, separating the expressive identity of 
the institution from the expressive identity of the student organization 
may free the institution to adopt strong protections, such as for students 
who are sexual minorities, beyond those required by statute. 

E. Tinker's Limitation for Disruptive Activity Applies 

Under Tinker, student expressive associations have no right to 
conduct their affairs in ways that "materially and substantially disrupt 
the work and discipline of the school. "168 The principles limiting the 
power of heckler's vetoes should assure that opponents of the 
exclUSionary student group would not be able to shut it down through 
disruptive activities. 169 However, the Tinker requirement would also 
apply with full force to disruptive activities by the student 

166 See, e.g., N.Y. State Club Ass'n, Inc. v. City of New York, 487 U.s. 1, 18-20 
(1988) (O'Connor, )., concurring) (holding that predominantly commercial 
organizations are not entitled to First Amendment association right to be free from 
antidiscrimination provisions); Bd. of Dirs. of Rotary Int'l v. Rotary Club of Duarte, 
481 U.S. 537,549 (1987) (recognizing compelling governmental interest in ensuring 
that women have equal access to business contacts); Roberts v. U.s. Jaycees, 468 U.s. 
609,631,634 (1984) (O'Connor,)., concurring) (emphasizing minimal constitutional 
protection for commercial association). 

167 See Volokh, supra note 121, at 1927. 
168 Tinker v. Des Moines Indep. Cmty. Sch. Dist., 393 U.s. 503, 513 (1969); see also 

Morse v. Frederick, 127 S. Ct. 2618,2626 (2007) (quoting Tinker, 393 U.s. at 513). 
169 See Boyd County High Sch. Gay Straight Alliance v. Bd. of Educ. of Boyd 

County, 258 F. Supp. 2d 667,689-90 (E.D. Ky. 2003). 
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organization itself. For example, the Hsu court suggested that if the 
club were reduced to squabbling, rather than becoming entangled with 
questions of religious worthiness, the school could disband the club 
under the "materially disruptive" test of Tinker.l7O 

F. ExclUSionary Student Groups Should Be Required to Disclose Their 
ExclUSionary Policies 

Although purely private expressive associations enjoy rights of 
privacy about information like membership lists,171 expressive 
associations in the public school or university public forum do not 
have such rights. Institutions can condition recognition of any 
student group on that group's disclosure and announcement of 
membership and leadership policies. Student groups wishing to 
discriminate should be required to announce the basis of their 
discriminatory policy.172 Being forced to announce one's exclusionary 
principles could inhibit those principles from taking hold, with the 
requirement of articulation operating as a moderating influence. 173 

Moreover, perhaps in many ways excluded students benefit from 
knowing the hostile attitudes of their fellow students, rather than 
having them hidden under a very thin veneer of state-imposed pseudo­
respect, such as within pockets of political support for LGBT rights. 1H 

G. Parental Permission Slips Could Be Required for Student 
Organizations That Are Not Open to All Students 

Depending on the age of the students, schools could require 
parental permission slips for all student organizations, or for any that 
have exclusionary policies. In Good News Club, Justice Thomas found 
no Establishment Clause violation in part because "the Club's 
meetings were held after school hours, not sponsored by the school, 

170 Hsu v. Roslyn Union Free Sch. Dist. No.3, 85 F.3d 839, 867 (2d Cir. 1996). 
I7l See NAACP v. Alabama, 357 U.s. 449, 462 (1958) (recognizing associational 

and speech rights not to disclose membership lists). 
172 See Jennifer Gerarda Brown, Facilitating Boycotts of Discriminatory Organizations 

Through an Informed Association Statute, 87 MINN. L. REV. 481, 496 (2002). 
173 See, e.g., Shiffrin, supra note 12, at 848 n.35 ("[TJhe implicit requirement that 

one must articulate clearly a bigoted message in order to retain the ability to exclude 
unwanted members for bigoted reasons may serve as a disincentive to discriminate for 
those groups who wish to forswear a reputation of bigotry."). 

174 Regarding the faux-equality of imposing nondiscriminatory membership 
requirements, id. at 878 ("Forced methods of generating culture suffer authenticity 
problems that undercut its value."). 
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and open to any student who obtained parental consent, not just to 
Club Members."175 Justice Thomas claimed that the required parental 
permission means that any coercion would be of the parents, not of 
the elementary school children. 176 Whatever the strength of Justice 
Thomas's coercion analysis in Good News Club, parental permission 
slips could moderate the potentially disruptive or hostile impact of 
exclusionary student organizations. 

H. If Any Group Came to "Dominate the Forum," the First Amendment 
Right to Exclude Would Evaporate Along with the Public Forum 

In general, the answer to exclusionary student groups is more 
student groups.177 If any Single student organization became so big 
that it "dominated the forum," the public forum would have 
disappeared and the independence of the student organization from 
the school or university would have been destroyedYs In that case, 
the dominant student organization would no longer be private and 
independent, and would lose any expressive association right to 
control membership. 

I. The School or University Should Disclaim Any Control over Student 
Organizations' Exclusionary Policies 

The school or university can prOvide specific disclaimers that explain 
the constitutional rights of expressive associations and alert everyone 
that student organizations are not within the general nondiscrimination 

175 Good News Club v. Milford Cent. Sch. Dist., 533 U.s. 98, 113 (2001). 
176 Id. at 115. 
177 See Shiffrin, supra note 12, at 878 (explaining that "the excluded have the viable 

option to generate robust associations of their own and to create their own sites of 
culture and mutual recognition and trust," but noting that "[tlhese alternatives may ... 
lack the social cachet of, and social power wielded by, majority, mainstream groups"). 

178 Good News Club, 533 U.s. at 127-28 (Breyer,]., concurring) (quoting Capitol 
Square Review &: Advisory Bd. v. Pinette, 515 U.s. 753, 777 (1995) (O'Connor, j., 
concurring in part and concurring in judgment)). Justice Breyer's concurrence in 
Good News Club emphasizes the procedural posture (reversal of grant of summary 
judgment for school district) and suggests that certain facts, "[tlhe time of day, the 
age of the children . . . and other specific circumstances are relevant in helping to 
determine whether, in fact, the Club 'so dominates' the 'forum' that, in the children's 
minds, 'a formal policy of equal access is transformed into a demonstration of 
approval.'" Id. at 128; e.g., id. at 134, 140 (Souter, J., dissenting) (citing Rosenberger 
v. Rector &: Visitors of the Univ. of Va., 515 U.s. 819, 851 (1995) (O'Connor, j., 
concurring); Widmar v. Vincent, 454 U.s. 263,274 (1981) (noting that Establishment 
Clause did not bar religious student group from using public university's meeting 
space for worship as well as discussion)). 
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policies for access to educational opportunities. 179 Such disclaimers can 
minimize any apparent endorsement of discrimination. 

]. School Officials with Younger Students Have Greater Leeway to 
Control Student Organizations 

Although the general principles that I have described are applicable 
to both high school and university students, the specific 
implementation can differ because high school students do not 
necessarily have the full First Amendment rights of university students 
and adults. 180 The age of the students in question, whether in grade 
school, high school, or university, can determine the depth of First 
Amendment protections required. 181 More infringements may be 
justified at the elementary than at the high school level, and more at 
the high school than at the university level. 182 

CONCLUSION 

The oppression of and discrimination against LGBT youth in many 
schools and communities should not be minimized. Interpreting the 
First Amendment rights of student expressive associations to extend to 
excluSionary practices may cause harm to the excluded students. 
Freedom of speech causes harm. Pornography causes harm, as does 

179 In Widmar, for example, the university published a student handbook with an 
explicit disclaimer that "the university's name will not 'be identified in any way with 
the aims, policies, programs, products, or opinions of any organization or its 
members.'" Good News Club, 533 U.s. at 142 (Souter,]., dissenting) (quoting Widmar 
v. Vincent, 454 U.S. 263,274 n. 14 (1981)). 

180 See, e.g., Shiffrin, supra note 12, at 880-87,882 (arguing for right of associations 
to exclude "all presuppose an agent with life experience and at least the maturity age 
brings, one who has had opportunities to develop her autonomous capacities such 
that she may be reasonably thought to be responsible for the exercise of her 
autonomy"). 

181 See Good News Club, 533 U.s. at 142-43 (Souter,]., dissenting) (noting "special 
protection required for those in the elementary grades in the school forum" (citing 
County of Allegheny v. ACLU, Greater Pittsburgh Chapter, 492 U.s. 573, 620 n.69 
(1989)). Justice Souter continues, "We have held the difference between college 
students and grade school pupils to be a 'distinction [that) warrants a difference in 
constitutional results.'" ld. at 143 (quoting Edwards v. Aguillard, 482 U.s. 573, 584 
n.5 (1987)). 

182 See id. at 115 (quoting Sch. Dist. of Grand Rapids v. Ball, 473 U.s. 373, 390 
(1985)) ("[S)ymbolism of a union between church and state is most likely to influence 
children of tender years, whose experience is limited and whose beliefs consequently 
are the function of environment as much as of free and voluntary choice."); Lee v. 
Weisman, 505 U.s. 577, 592 (1992) (explaining that elementary children are more 
impressionable than older children). 
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other protected hate speech. 183 I am hopeful, though, that students 
who are harmed by exclusion from student organizations will take 
advantage of the same culture of free expression in multiple ways, 
whether by forming other organizations or through individual speech. 

People who are discriminated against have a powerful ally in the 
First Amendment. The amazing importance of the Equal Access Act184 

for LGBT youth, and for LGBT justice generally, provides an 
important lesson. Congress enacted the Equal Access Act to make 
high school safe for traditional religious groups, and it is doing that, 
sometimes to the detriment of LGBT youth. However, the equally big, 
perhaps even bigger beneficiary of the Equal Access Act is LGBT gay­
straight alliances, of which there are now thousands in high schools 
across the country.18S The widespread presence of those pro-gay 
student organizations has created safety for countless LGBT youth, 
and has changed public attitudes about LGBT justice. Overwhelming 
evidence shows that attitudes about homosexuality are significantly 
related to age, with younger adults consistently more supportive of 
strong freedom for sexual minorities. 186 This remarkable change in 
attitudes has been fueled in part by popular culture, and in part by the 
presence of organized LGBT organizations in high schools and 
colleges. Those organizations have been able to exist in places where 
dominant public opinion does not support LGBT freedom only 
because First Amendment freedoms have protected them. Thus, 
recent history shows that progressive change in the climate for LGBT 
people, especially youth, is fueled by free speech and expressive 

IB3 See Shiffrin, supra note 12, at 878 (explaining harms of exclusion "are a real, 
substantial cost of the protection of freedom of association, just as there are similar 
costs associated with other protected forms of expression that permit the voicing of 
hateful or ignorant sentiments"). 

IB4 20 U.s.c. § 4071(a), (b) (2000). The Equal Access Act, passed in 1984, 
requires public secondary schools that permit any student-initiated non-curricular 
student group to allow other non-curricular student groups, however unpopular. 20 
U.s.c. § 4071 (1984). 

IB5 See, e.g., Straights &: Gays for Equal. v. Osseo Area Schs., 471 F.3d 908 (8th Cir. 
2006) (upholding right of Gay Straight Alliance pursuant to Equal Access Act); White 
County High Sch. Peers v. White County Sch. Dist., 2:06-CV-29-WCO, 2006 U.s. 
Oist. LEXIS 47955 (N.D. Ga. July 14, 2006) (same); Boyd County High Sch. Gay 
Straight Alliance v. Bd. of Educ., 258 F. Supp. 2d 667 (£.0. Ky. 2003) (same). 

IB6 E.g., THE HARRIS POLL #91, Sept. 18,2007 (explaining that 49% of those ages 18 
to 35 support gay rights, compared to 37% of those ages 43 to 61 and 31% of those 62 
and older); Tolerance for Gay Rights at High-Water Mark, GALLUP POLL, May 29, 2007 
(noting that 75% of ages 18 to 34 agreed that homosexuality is "acceptabie alternative 
lifestyle" compared to 45% of ages 55 and above). 
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association rights. That is the lesson in freedom and equality that we 
should be teaching our students. 


